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The Denison Act: An Experiment in 
Administrative Law 


By Howarp Hosmer* 
Examiner, Bureau of Formal Cases Interstate Commerce Commission 


One of the results of the enactment of the Transportation Act of 
1940 was the repeal of subsection (e) of section 3 of the Inland Water- 
ways Corporation Act of June 7, 1924, as amended May 29, 1928, and 
on later dates. This subsection, popularly known as the Denison Act,* 
had been a part of Federal statutory law for more than 12 years. 
During much of that period it was the subject of discussion and con- 
troversy among persons interested in the legal and economic aspects of 
inland water transportation. It is, therefore, rather remarkable that 
the measure passed from the statute books unwept, unhonored, and thus 
far unsung. 

The Denison Act is deserving of a chapter in the history of modern 
water transportation in the Mississippi Valley, and hence there seems 
to be a need for something in the nature of a ballad (in prose) to keep 
its memory alive. Also the act is not unworthy of some degree of honor 
as an experiment in administrative law. 


Antecedents of the Denison Act 


The renascence of freight transportation on the Mississippi River 
and its tributaries dates from 1917, when such transportation seemed to 
be on the verge of extinction. An advertising campaign in the name of 
national defense launched in that year with the help of the Department 
of Commerce, intended to shift some of the growing transportation 
burden to watercraft, was unsuccessful because there were almost no 
boats left on the rivers. It was generally recognized that private capital 
was unavailable to provide new boats and that financial aid from the 
Federal Government was the last resort. Perhaps the most significant 
of several events in 1917 which had a bearing on this subject was the 
organization in the summer of that year at St. Louis of the Mississippi 
Valley Waterways Association, the predecessor of the Mississippi Valley 
Association, which was later destined to play an important part in the 
promotion of inland water transportation. Later in 1917 when Con- 
gress was considering legislation to govern war-time operation of the 
railroads, known as the Federal Control Act, the Mississippi Valley 
Waterways Association asked that provision be made for the construc- 
tion of 16 towboats and 200 barges at an estimated cost of $13,600,000 


: Peg tent significance should be attributed to opinions expressed or implied 
in this article. 
1 The act of May 29, 1928, as a whole, is sometimes referred to as the Shipstead- 
reed gee because it was in part the outgrowth of a bill introduced by Senator 
ipstead. 
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for operation on the Mississippi River. These were to be leased to 
private corporations which would operate them as common carriers, and 
it was estimated that they would produce from 5 to 7 millions of dollars 
per year in gross earnings. However, all that Congress did was to give 
the President authority to make expenditures for the purchase, con- 
struction or utilization and operation of boats and other transportation 
facilities on inland, canal, and coastwise waterways. 

Mr. McAdoo as Director General of Railroads was busy with a 
multitude of problems in the first 6 months of his official tenure, and 
his staff did not get around to acquiring watercraft until it was subjected 
to some pressure from the waterways promoters in the Mississippi Valley. 
Water service between St. Louis and New Orleans was finally started in 
September, 1918, with a hastily assembled and unsuitable fleet of tugs 
and barges, part of which included the vessels formerly owned by the 
Kansas City Missouri River Navigation Company.” 

The United States Railroad Administration incurred a deficit of 
$1,262,509 during its 18 months of operations as a water carrier on the 
Mississippi and Warrior Rivers, and probably its officials did not enjoy 
this adventure if we may judge from what Walker D. Hines had to say 
in his War History of American Railroads :* 


The difficulties and delay in getting modern equipment into 
actual operation, the insufficiency of the terminals, the lack of 
feeders, the war and post-war disturbances of traffic to be transport- 
ed, the inevitable slowness in developing a disposition on the part 
of shippers to change their habits and methods of business by turn- 
ing from rail transportation, which was functioning with reasonable 
satisfaction, to a different form of transportation, all contributed 
to make the entire period of the Railroad Administration’s opera- 
tions on these waterways a period of construction and adaptation 
with only partial development or operation rather than a period of 
normal operation after construction had been completed and sub- 
stantial development had been attained. 


The waterway promoters were highly critical of the Railroad Ad- 
ministration, which, made up largely of railroad men, was suspected of 
a step-motherly attitude toward the barge lines. In order to secure a 
profitable volume of traffic the barge-line managers sought the establish- 
ment of a large body of joint rates with the railroads. The Administra- 
tion officials doubted the economy of barge-rail rates to and from inland 
points in States which did not border on the river, and much persuasion 
was necessary to induce them to establish such rates beyond the river 
States. They wholly refused to establish any rail-barge-rail rates, i.e, 
those which would apply on traffic originated and delivered by rail lines, 
receiving an intermediate barge haul. Hines hints at the difficulty of 
this problem, saying that ‘‘the establishment of through routes and 


2 This line, which in many respects was a pioneer, operated between Kansas 
City and St. Louis from 1911 until 1918. 
8 Hines: War History of American Railroads, p. 149. 
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joint rates by rail and water, involving a very fundamental change in 
traffic conditions, proved an extremely tedious matter, and this work had 
not been completed even by the end of 1919.’”* 

The method followed by the Administration in determining the 
measure of the barge-rail rates, however, set the pattern which to a 
considerable extent has been followed ever since. The Kansas City 
barge line before mentioned more or less empirically had hit upon the 
scheme of making its rates between its ports 80 percent of the all-rail 
rates between the same points, finding that this differential of 20 per- 
cent was sufficient to enable it to obtain traffic in competition with the 
railroads. This plan was adopted in publishing rates over the Govern- 
ment barge lines and used also in determining barge-rail rates; that is, 
the differential applied to the all-rail rates in making barge-rail rates 
between two given points was the same in amount as the differential 
represented by the port-to-port rate of the barge line. 

When Congress turned its attention to the termination of Federal 
control of railroads in the latter part of 1919, the Mississippi Valley 
people were vitally interested in the continuance of the experiment in 
barge transportation, which had not progressed to the point of demon- 
strating the commercial feasibility of such transportation. By this time 
the Government had invested nearly $7,000,000 in equipment and other 
property for its Mississippi-Warrior service and had committed itself 
for some $3,500,000 more. Congress, therefore, decided to continue the 
experiment in charge of the Secretary of War. 

On March 1, 1920, the War Department embarked on its new 
assignment under what were admittedly the most unfavorable circum- 
stances. The equipment which it inherited was deficient. The same was 
true of terminal facilities. Channels were inadequate as ever. Traffic 
was undeveloped, consisting largely of local shipments. 

While the Government was operating both the railroads and the 
barge lines the method of dividing the revenues from the joint barge- 
rail rates was not particularly important. Presumably for that reason 
the Railroad Administration did not work out a basis of divisions of 
such rates until shortly before the end of Federal control. It was 
formally made effective February 29, 1920, the last day of the period 
and thereby ‘‘frozen’’ under the Transportation Act of 1920, which 
provided that divisions in effect on that day should continue in force 
until they were changed by mutual agreement or governmental action. 

The Administration’s scheme of divisions was based on the prin- 
ciple that the railroads should receive the same revenue as they would 
get if the particular traffic moved over all-rail routes via the same gate- 
ways, but it was difficult to apply this principle because the divisions of 
the all-rail rates in many instances were indefinite or in dispute. The 
plan was also subject to the criticism that some of its provisions were 
ambiguous, cumbersome, and costly to apply. 

The War Department felt that a readjustment of the divisions of 
barge-rail rates was one of the most pressing needs. On October 11, 


4Id., p. 148. 
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1920, it filed a complaint with the Interstate Commerce Commission, 
assailing the divisions, and another complaint involving railroad switch. 
ing charges at the ports. Hearings on these complaints were not held 
until the following March, and briefs were filed in October, 1921. In 
the latter month the War Department filed another complaint in which 
it sought the establishment of additional joint rail-barge and rail-barge- 
rail rates and through routes. This case proceeded somewhat more 
expeditiously. In the early part of 1922 the examiners who heard the 
three complaints rendered proposed reports which were disappointing 
to the War Department. All three cases were submitted for decision 
upon oral argument before the Commission May 22, 1922. The Com- 
mission’s report, written by Commissioner Eastman, was adopted Feb- 
ruary 6, 1923, U. 8S. War Department v. Abilene & 8. Ry. Co., 77 I. C. C. 
317. 

The report dealt with both the question of divisions and that of 
additional routes and rates. The Commission found that the Railroad 
Administration plan of divisions, which the railroads favored, was fair 
in principle but unworkable. On the other hand, it was unable to 
approve the War Department’s proposal of a mileage-prorate, which 
was described as ‘‘essentially a plan for dividing rates by using distance 
proportions and without giving adequate consideration to terminal ex- 
pense, varying densities of traffic, varying difficulties of transportation, 
and other similar factors which affect a just division.’’ The Commission 
did not undertake to prescribe a plan of divisions but expressed the 
view that a committee representing the rail carriers and the barge line 
ought to be able to agree upon divisions in the light of general principles 
set forth in the report. 

In the case involving additional joint rates the Commission likewise 
confined itself to stating general principles without prescribing any new 
through routes and joint rates. The complainant’s proposal in this case 
was that it be given such rates wherever there was an open through all- 
rail route made up in part of a rail line between ports served by the 
barge line, that is, it should be permitted to carry traffic between St. 
Louis and New Orleans interchanged with railroads at either or both 
of those ports to the same extent that the Illinois Central Railroad 
participated in all-rail rates between the same points of origin, for 
example. At that time any possible all-rail route was ‘‘open’’ unless 
its use was specifically forbidden or the rate was prohibitive in amount. 
Thus it was generally possible for a shipper to send freight by rail from 
New York to Los Angeles, by way of St. Louis and New Orleans at the 
same rate as would be applicable over the most direct route, but the time 
required for movement over such a circuitous route would be so much 
greater that the longer route would seldom, if.ever, be used. The barge 
line’s argument was that it should have the same broad participation in 
through routes as a parallel railroad, such as the Illinois Central, but 
another element of its proposal of course was the establishment of rates 
for movements including its line differentially lower than the all-rail 
rates. These lower rates would have a decided tendency to offset the 
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longer time in transit and to divert traffic from the all-rail routes. In 
a considerable number of cases the proposed substitution of barge 
movement would have saved no rail transportation. Reverting to the 
example of a shipment from New York to Los Angeles via St. Louis and 
New Orleans, after moving down the river to New Orleans the shipment 
would be no nearer its destination than it was at St. Louis. 

This fundamental problem arose in every case in which the Com- 
mission was called upon to establish through routes involving barge 
movement, and no general principle for dealing with it satisfactorily to 
all concerned has ever been devised. In this first report referring to the 
question the Commission expressed5— 


the opinion that no rail-and-barge route should be established where 
the short-line rail distance via the port of interchange between the 
interior point and the port of origin or destination exceeds by more 
than one-third the short-line rail distance over the most direct route, 
nor where the short-line rail distance between the interior point and 
the port of interchange exceeds two-thirds of the short-line rail 
distance between the interior point and port of origin or destina- 
tion. Inasmuch as this rule is arbitrary, it ought not to be too 
rigidly applied, in disregard of competitive or commercial condi- 
tions. 


In conclusion the Commission said :* 


We have endeavored to state, as explicitly as the record will 
permit, our conclusions as to the general principles which should 
guide in the settlement of the issues which are raised in the barge 
line’s three complaints. With this help, it is our hope and belief 
that the rail carriers and the barge line will be able to compose their 
differences in friendly conference and negotiation. It may be that 
not all the controverted matters can be disposed of in this way, but 
surely the number can be reduced, so that if it develops that a 
further appeal to us is necessary the issues may be made more 
simple and specific than those which are now presented. In par- 
ticular, if such an appeal is made, we hope that it will be possible 
for the barge line to indicate more specifically the additional through 
routes and joint rates which it believes that the public interest re- 
quires, and the reductions in switching charges which it seeks. 


This decision was unsatisfactory to the barge line officials, who had 
hoped that the Commission would definitely fix a basis of divisions and 
compel the establishment of additional routes instead of stating con- 
clusions for the guidance of the parties in their negotiations. On the 
other hand, the Commission’s point of view may be better understood 
if it is remembered that these proceedings presented a unique problem. 
Never before had the Commission been called on to fit a new transporta- 


577 1. C. C. 317, 362. 
61d. p. 363. 
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tion agency comparable to the barge line into the existing transportation 
scheme by prescribing through routes and joint rates in such wholesale 
fashion. The problem was further complicated by the fact that the rates 
sought were to be differentially lower than the corresponding all-rail 
rates. The fixing of divisions of such rates was equally difficult. Until 
1920 the Commission’s powers with respect to divisions were uncertain. 
Up to this time there had never been a comprehensive divisions case 
under the Interstate Commerce Act. The existing divisions worked out 
by the railroads were not systematic or logical, having been arrived at 
chiefly by barter or ‘‘strongarm’’ methods. Consequently it was scarcely 
to be expected that the Commission would secure a very illuminating 
record on the question of divisions. 

It appears that both the barge line and the railroads undertook 
sincerely to agree upon rates and divisions in the light of the Commis- 
sion’s decision, but the process was much too slow to suit the barge-line 
managers, who were anxious to demonstrate the commercial value of the 
new transportation enterprise as soon as possible. A fair number of new 
rates were agreed upon, but there were disagreements both as to rates 
and divisions which were brought back to the Commission for further 
hearing. The most important of these related to the outstanding prod- 
ucts of southern agriculture, sugar and cotton, which furnished de- 
sirable traffic to the barge line.” 

When the barge line extended its service to the upper Mississippi 
in 1927, it found the railroads in the Northwest wholly unwilling to 
participate with it in joint rates even in general accordance with the 
principles stated by the Commission. Accordingly it was forced to file a 
new complaint with the Commission. The defendant railroads asserted 
that they were capable of furnishing all needed transportation in that 
region with their own facilities, and that additional barge-rail routes 
and rates were not necessary or desirable in the public interest. On 
this point the Commission agreed with the barge line, however, and 
prescribed through rail-barge and rail-barge-rail rates and the divisions 
thereof, Inland Waterways Corp. v. Chicago G. W. R. Co., 129 I. C. C. 
521. 

The struggles with the railroads over rates and divisions were not 
the only troubles which harassed the barge-line management. As an 
integral part of the War Department, the barge line was subject to the 
irksome regulations of the Comptroller General of the United States. 
To the end of freeing themselves from his bureaucratic controls the 
barge-line managers conceived the plan of creating a government-owned 
corporation te own and operate the Federal barge lines. Congress was 
readily persuaded in 1924 to enact the Inland Waterways Corporation 
Act, approved June 3, 1924, ‘‘for the purpose of carrying on the opera- 
tions of the Government-owned inland, canal, and coastwise waterways 
system to the point where the system can be transferred to private 
operation to the best advantage of the Government.”’ 


os 792 1.C.C. 528; 100 1.C. C. 491; 144.1.C. C. 431; 151 1.C.C. 91; 55 1.CC 
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This act brought into being the Inland Waterways Corporation with 
domicil in the District of Columbia, having the Secretary of War as the 
sole incorporator, who was empowered to ‘‘govern and direct the corpora- 
tion.’”? The capital stock of the corporation was fixed at $5,000,000, 
subscribed by the United States Treasury. The act set up an advisory 
board of six members chosen from individuals engaged in business in 
the Mississippi Valley with a chairman who was to be the general 
manager of the barge lines. The first chairman was Major General 
Thomas Q. Ashburn, who, as a colonel, had been detailed to manage 
the lines in 1923. 


The Passage of the Denison Act 


Some four years later the new corporation experienced symptoms in 
the nature of growing pains. Its traffic had increased from 1,071,848 
tons in 1924 to 1,650,207 tons in 1927. Shippers on the Missouri and 
Illinois Rivers were demanding that they also be accorded Government 
barge-line transportation. ‘The Department of Commerce, ever en- 
thusiastic over the possibilities of inland water transportation, had 
made a survey of potential tonnage which would be available if there 
were ample equipment and service and estimated this tonnage at 
6,995,424 tons per annum on the Mississippi, 1,442,652 tons on the 
Warrior, and 8,445,355 tons on the Missouri. An expansion of barge 
facilities seemed clearly indicated, and it was decided to ask Congress to 
increase the capital stock of the Corporation from $5,000,000 to $15,- 
000,000. Accordingly in March, 1928, Representative Edward Everett 
Denison® of Illinois introduced a bill for that purpose, and hearings on 
this bill before the House Committee on Interstate and Foreign Com- 
merce were begun in the same month. 

Judged by the standards of 1928, $10,000,000 was a tidy sum, and 
the proponents of this bill apparently felt that there might be some 
hesitancy on the part of Congress to spend this additional amount to 
root the Government still more deeply in commercial transportation. 
To forestall this criticism at the outset of the hearings it was made clear 
by the friends of the bill that one of the objects was to put the enterprise 
on a paying basis as soon as possible in the hope that private capitalists 
would buy and operate it. Cleveland A. Newton, general counsel of 
the Mississippi Valley Association, said :1° 


‘“You can not get to private operation quickly enough to suit us. 
We have spent $250,000,000 [for river improvement]. Now let us 
finish the job. That is the problem that we have here, and the 
reason why we are here.”’ 


He added: 


8 This estimate proved to be over-optimistic. The largest tonnage ever carried 
by the Federal barge lines was 2,767,210 tons in 1938. 

® Member of Congress from the 25th district of Illinois from 1915 to 1931. 

10 Committee hearings on the bill, p. 9. 
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‘*We do not want people in other sections to believe that we are 
in favor of Government operation or ownership permanently.’’ 


The proponents of the bill stated it to be their view that the Federal 
barge lines could not be successful under private operation until three 
conditions were satisfied: (1) The establishment of a comprehensive 
system of joint rates with the railroads; (2) the additional improvement 
of river channels; and (3) the construction of terminals, particularly 
those designed for interchanging traffic with the railroads. 

The first of these conditions was considered the most important. 
Accordingly Mr. Denison announced early in the hearings that he in- 
tended to propose an amendment to his bill to enable any prospective 
water carrier on the Mississippi or its tributaries to apply to the 
Interstate Commerce Commission and upon a hearing and proper show- 
ing to obtain a certificate of public convenience, and the amendment 
would also include the following provision: 


and the Interstate Commerce Commission shall thereupon by order 
direct all connecting railroads and their connections to join with 
such water carrier in through routes and joint rates * * * and the 
Commission shall in such order fix reasonable differentials between 
all-rail and joint rail-and-water rates to apply until changed by 
order of the Commission. 


The purpose of the proposal for issuance of a certificate of public 


convenience seems to have been to prevent the railroads from asserting 
to the Commission that they could provide sufficient transportation 
service over their own all-rail routes without assistance from barge lines 
and from stressing the experimental nature of inland water transporta- 
tion. There was also a suggestion that some of the examiners for the 
Commission had been over-sympathetic with the latter idea. One of 
the witnesses before the committee said : 


I should like to have something to put in a frame and set it up 
on the table before the Interstate Commerce examiners in each one 
of the cases which says, ‘‘This line is a public convenience and a 
necessity.’’ Because I have never been before the Commission when 
there were not a horde of railroad attorneys saying that it was an 
inconvenience, that it was not a necessity, that there are plenty of 
railroad facilities, and that this thing is a nuisance." 


General Ashburn, who discussed the bill and the proposed modifi- 
cations, advanced the thought that it should also provide an expeditious 
and summary method of establishing divisions of the joint rates to be 
prescribed. He accordingly suggested a provision that??— 


The Commission shall further require the interested common 
carriers to enter into negotiations for the purpose of establishing 


11Jd., p. 129. 
12 Jd., p. 236. 
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equitable divisions of the aforesaid joint differential rates within 
thirty days after such joint rates are established and if the car- 
riers are unable to agree upon equitable divisions within ninety 
days from date of publication, then the Commission shall by order 
determine and establish reasonable divisions based upon the relative 
value and cost of the service as well as the needs of the individual 
carriers, to become effective coincident with the effective date of the 
joint rates. 


Much was said at the hearings about the difficulty of securing the 
establishment of additional rates and divisions through the Commis- 
sion’s procedure. There was no criticism of the Commission’s attitude 
except intimations of a lack of sympathy on the part of its examiners, 
but there was much complaint of the hostility of the railroads and their 
ability to prolong litigation. It was represented that no private operator 
could afford to spend the amount of time and money necessary to obtain 
an adequate system of rates and divisions under these conditions. 
Further legislation was deemed necessary ‘‘to require quick results at a 
minimum cost through the Interstate Commerce Commission.’’ Seven 
days of committee hearings, the record of which covered 330 printed 
pages, were devoted to the development of this general idea. An 
adjournment was then taken, after which the opponents of the bill were 
heard for three days, and the record so enlarged to a total of 418 pages. 

The spokesmen for the railroads opposed the bill on the ground 
that it was too drastic. The slowness of the proceedings before the 
Commission was defended by these spokesmen on the ground that ‘‘all 
great economic problems are slow of solution.’’ The railroad presenta- 
tion was followed by that of the Commission, Commissioner Eastman 
making the principal statement.1* He talked mostly about the pro- 
eedural aspects, pointing out that the Commission already had ample 
statutory power to deal with the matters in controversy between the 
barge line and the railroads under existing provisions of the Interstate 
Commerce Act empowering it to establish through routes and joint 
rates and divisions after hearing. Such delays as had occurred in 
reaching decisions he attributed to the magnitude of the proceedings 
and the complexity and novelty of the questions which were involved. 
He expressed doubt whether it would be practicable for the Commission 
to determine what through routes and joint rates would be necessary or 
desirable in the public interest without a hearing, saying :"* 


No provision is made for a public hearing or the taking of 
evidence, and the Commission is merely directed to order all con- 
necting common carriers to join with the water line in through 
routes and joint rates, without specification as to whether some 
through routes and joint rates will satisfy the requirement or only 
all possible through routes and joint rates... . 


13 Jd., p. 387. 
14]d., p. 394. 
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It does not seem to me that it is practicable for the Commission 
to determine such matters as these, if, indeed, it would be constitu- 
tional, without hearings and evidence; and if it be said that a hear- 
ing is implied or would be discretionary with the Commission then 
the amendment does not seem to carry with it any greater guarantee 
of expedition than does the present law. 


As to divisions Mr. Eastman also pointed out that the amendment pro- 
posed by General Ashburn added nothing to existing law, except that 
it authorized the Commission ‘‘to fix the divisions apparently without 
a public hearing.’’ The elements to be taken into account in so doing 
appeared to him to be unduly restrictive and he voiced doubt ‘‘that what 
is proposed is an improvement upon the present law so far as the 
matter of divisions is concerned.’’ 

Immediately after the conclusion of the hearings Mr. Denison in- 
troduced a new bill which was a revision of the original bill embodying 
the more important suggestions made at the hearings. The provision 
authorizing issuance of a certificate of. public convenience and necessity 
was retained, and the proposals for ordering the establishment of joint 
rates and determining divisions were adopted. Then there was added a 
new provision not previously discussed but apparently intended to 
satisfy constitutional requirements as to the necessity for hearings on 
which Mr. Eastman had touched : 


The Commission is hereby given authority upon complaint, at 
once, and if it so orders without answer or other formal pleading 
by the interested carrier or carriers, but upon reasonable notice, to 
enter upon a hearing concerning (1) the reasonableness or law- 
fulness of any through route or joint rate filed pursuant to such 
order of the Commission, or (2) the reasonableness of any minimum 
differentials between all-rail rates and joint rates in connection with 
any water service; or (3) the reasonableness of any division of joint 
rates ordered by the Commission under the provisions of this Act; 
and after full hearings the Commission may make such order with 
reference to any such matters as it may find to be proper and in 
the public interest. 


In committee it was decided to eliminate the specific requirement 
that a hearing be held prior to the issuance of the certificate of public 
convenience and necessity. Instead it was provided that the certificate 
could be obtained ‘‘in accordance with the provisions of section 1 of 
the Interstate Commerce Act, as amended.’’'® In the report accom- 
panying the bill Mr. Denison said in part :* 


15 The reference is to section | (19), which does not make a hearing mandatory 
before issuance of certificates of public convenience and necessity. However, in 
such cases hearings are held in all contested cases, as well as those in which the facts 
seem to render a hearing necessary or desirable. Interstate Commerce Commission 
Activities 1887-1937, p. 192. The same policy was followed with respect to the 
Denison Act, the hearing being restricted to public convenience and necessity. 

16 House of Representatives Report No. 1537, 70th Congress Ist Session p. 5. 
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The hearings on this bill convinced the committee that legis- 
lation somewhat drastic is now not only needed but is necessary in 
order to fully carry out the purposes for creating the Inland 
Waterways Corporation, and to realize the benefits of the policy of 
Congress manifested by the large expenditures made for the im- 
provement of our inland waterways. 


Paragraph (e) of the bill was carefully prepared to accom- 
plish this purpose. If enacted into law, it is believed by the com- 
mittee that it will immediately result in overcoming the reluctance 
of many of the railroads to cooperate with the Inland Waterways 
Corporation, and will aid in bringing about such through routes, 
joint rates, and fair division of joint rates as will afford to the 
people of a large part of the country the economies of cheaper 
transportation by water. 


This paragraph of the bill authorizes the Commission to direct 
connecting common carriers to join with the water carriers in 
through routes and joint rates, and to fix reasonable minimum dif- 
ferentials between all rail rates and joint rail and water rates; and 
it further authorizes the Commission to require the rail and water 
carrier to enter into negotiations for the purpose of establishing 
equitable divisions of joint rates within 30 days after such joint rates 
are established. If they fail to so agree upon equitable divisions 
within 120 days, the Commission shall itself determine and estab- 
tablish reasonable divisions of such rates. Provision is made for 
any carrier who feels aggrieved by such action of the Commission to 
make complaint and have a full hearing under short proceedings, 
and the Commission is authorized to give the hearing and decision 
of such question preference over all other questions pending before 
it, except such questions as are given like preference by law. All 
carriers are thus given their day in court. 


It is believed by the committee that this provision is fair to 
the carriers and secures to them all rights to which they are en- 
titled under the law, and will quickly accomplish the purposes it 
is intended to accomplish. 


There was little debate on the measure in either the House or the 
Senate, and none of it is of interest in connection with this study. The 
bill was approved by President Coolidge May 29, 1928, only about two 
months after the House Committee hearings began. 


The Commission’s Administration of the Denison Act 


The Denison Act prescribed a form of procedure so radically dif- 
ferent from that under the Interstate Commerce Act that the Com- 
mission found it advisable to institute a proceeding for the purpose of 
securing the views of interested parties with respect to its meaning and 
purpose and ‘‘also with respect to the procedure which we should fol- 
low thereunder, particularly with reference to the extent to which 
public hearings are required.’’ Counsel for the Inland Waterways 
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Corporation, the railroads, and certain shippers made oral arguments 
and filed briefs. The Commission later rendered a written report, 
Procedure under Barge Line Act, 148 I. C. C. 129. 

In that report the view was expressed that a certificate of conven- 
ience and necessity might be issued to the Inland Waterways Corp. 
oration without a hearing. As to the establishment of through routes 
and joint rates the Commission said: 


The intention is clear that once the certificate of public con- 
venience and necessity is granted, the order directing the estab- 
lishment of through routes and joint rates shall issue either con- 
temporaneously or immediately thereafter. This is inconsistent 
with a procedure that would require a full hearing prior to the 
issue of the order. This inconsistency is confirmed, moreover, by 
the subsequent provisions, quoted below, which authorize us upon 
complaint and without the usual formalities to enter upon a hear- 
ing ‘‘covering (1) the reasonableness or lawfulness of any through 
route or joint rate filed pursuant to such order of the Commission”’ 
and to give preference to the hearing and decision of such ques- 
tions in order that they may be disposed of with the utmost ex- 
pedition. Clearly, we think, it was the intent to substitute in this 
way subsequent hearings for prior hearings. 


It was likewise found that a hearing was not required before the 
determination of divisions. The Commission expressly confined its in- 
quiry to consideration of the meaning of the statute, saying: 


The constitutionality of what has been done is for the courts 
to decide and upon that question we express no opinion. In any 
event, as we have already indicated, considerations of constitu- 
tionality play a part in ascertaining the meaning of statutes only 
where there are conflicting possible interpretations, and in our 
judgment that is not the situation here. 


It had been suggested by some who participated in this proceeding 
that the Commission might in its discretion hold brief hearings before 
establishing through routes and joint rates. Commenting on these sug- 
gestions, the Commission said: 


Such a limitation of evidence as they have in mind we con- 
ceive to be impracticable, and prior ‘‘full hearings’’ would plainly 
be destructive of the manifest intent of Congress. In this connec- 
tion we may say that before this legislation was enacted we endeav- 
ored to demonstrate to the House Committee, and believe that we 
did demonstrate, that there has been no unreasonable delay in the 
decision of cases involving the establishment of through routes and 
joint rates between the Inland Waterways Corporation and con- 
necting rail lines or the fixing of the equitable divisions of such 
rates, but that on the contrary these cases have for the most part 
been handled very promptly. 
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It was recognized by the Commission that it would have some dif- 
ficulty in complying with the directions of the act without the benefit 
of a record: 


To the extent that hearings are not held we shall endeavor to 
secure in other ways such information as we deem requisite in the 
determination of these applications. 


Three of the commissioners indicated doubt as to the constitution- 
ality of the procedure prescribed by the Denison Act. Commissioner 
Woodlock said that he concurred in the report solely because it was a 
clear discussion of the requirements of the Act ‘‘and because it may 
help to accelerate a final determination of the constitutionality of that 
act—which latter seems to me to be at least doubtful.’’ Commissioners 
Brainerd and Farrell were of the opinion that, if a rate order were to 
be entered without hearing under the Act and before the rates became 
effective a complaint were filed by some carrier aggrieved by the through 
routes and joint rates so prescribed, ‘‘it woul then be our duty to 
hear said complaint and decide said matter béfore said rates become 
effective; that in the event such a hearing is not had and the matter 
disposed of before the effective date of said rates, it would be our further 
duty temporarily to suspend them until said matter is decided; and 
in the event that we should find said routes, rates or differentials un- 
reasonable, it would be our further duty to order them canceled and 
to prescribe and require to be published and filed in lieu thereof rea- 
sonable routes, rates and differentials. This procedure is necessary to 
comply with the requirements of due process of law.’’ 

Shortly after this time the Inland Waterways Corporation filed its 
application for a certificate and for orders directing the establishment 
of through routes and joint rates. In April, 1929, the Commission took 
action under the Denison Act for the first time, granting a certificate to 
the Corporation and entering an order requiring the railroads to join 
with it in routes and rates, Through Routes and Joint Rates, 153 I. C. C. 
129. The greater part of the report was taken up with a discussion of 
the routes and rates to be prescribed. The problem, as in former pro- 
ceedings, was to determine what routes with the barge line could be 
regarded as economical and what the differentials should be. Without 
the aid of a record the Commission, was compelled to draw on its knowl- 
edge accumulated in its 40 years of experience in transportation regu- 
lation. It observed that in the application ‘‘generally speaking it ap- 
pears that an effort has been made to confine the proposed rates to 
direct routes and to routes over which the transportation by barge would 
constitute a substantial portion of the total transportation.’’ The ef- 
fort was not entirely successful, however, in the view of the Commission: 


Nevertheless, a number of very circuitous routes are included 
in the proposals as well as a number of instances where the barge 
haul is relatively so short, as compared with the total barge-rail or 
rail-barge-rail distance, as to raise grave doubt whether the cost 
of transportation is not in fact greater over such route than over 
the direct all-rail route. 
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In some instances the rail hauls involved in the Corporation’s pro- 
posed rail-barge routes were greater than those in the shortest all-rail 
routes between the same points. To prevent wasteful transportation 
of this kind the Commission’s requirement that the railroads connect. 


ing with the barge line join with it in through routes was subject to 
the exception— 


that (a) no barge-rail route need be established where the 
short-line all-rail distance via the lines of the rail carriers from 
point of origin to point of destination through the port of inter. 
change with the barge line exceeds by more than 40 percent the 
shortest rail distance between such origin and destination; (b) no 
rail-barge-rail route need be established when the shortest all-rail 
distance from point of origin to point of destination through the 
ports of interchange with the barge line exceeds by more than 
33 1/3 percent the shortest all-rail distance between such origin 
and destination; (c) no barge-rail route need be established where 
the shortest all-rail distance between the inland point of origin 
(or destination, as the case may be) and the port of interchange ex- 
ceeds three-fourths of the shortest all-rail distance from the point 
of origin and point of destination; (d) no rail-barge-rail route 
need be established where the sum of the shortest all-rail distance 
from the point of origin to the port of interchange where the 
shipment is delivered to the barge line, plus the shortest all-rail 
distance from the port of interchange where the shipment is re- 
linquished by the barge line to the point of destination exceeds 
two-thirds of the shortest all-rail distance between origin and desti- 
nation. 


The rates over these routes were to be made by a differential of 
20 percent of the port-to-port rate in some instances and of 10 percent 
of such rate in others, depending on the ratio of water haul to rail haul. 

This initial decision under the Denison Act covered the operations 
of the Inland Waterways Corporation on the Mississippi River between 
the Twin Cities and New Orleans and those on the Warrior River and 
connecting waterways between New Orleans and Birmingport, Ala. In 
1931 the Corporation extended its operations to the Illinois River, and 
another certificate was issued to it covering that waterway.'7 Two years 
later it was granted a certificate for operation on the Missouri River 
as far as Kansas City.* This was the last report of the Commission 
under the Denison Act relating to the Federal Barge Lines. 

Necessarily when the Commission’s formula was applied to partie- 
ular situations, difficulties of a practical nature were sometimes en- 
countered, and the Commission had to give further consideration to 
these. Because of certain peculiarities of the all-rail rates it happened 
that in some instances the barge-rail rates from New Orleans via Mo- 
bile to interior points in the South under the formula would be lower 


17 172 1. C. C. 525. 
18 192 1. C. C. 663. 





SEPTEMBER, 1943 1021 





than the all-rail rates from Mobile to the same points. This circum- 
stance led to protests from Mobile, and the Commission found it ad- 
visable to suspend the tariffs for investigation despite the fact that 
the Federal line objected formally to the suspension on the ground 
that the Commission’s power of suspension under the Interstate Com- 
merce Act did not extend to rates prescribed under the Denison Act. 
After a hearing in the suspension proceeding the Commission modified 
its findings so that no departures from the long-and-short-haul provis- 
ion would be created.’® 

The Federal line also petitioned the Commission to make certain 
exceptions to the formula. In one such instance the Commission made 
an exception to permit the establishment of rates on rice uniformly 
from all points in a rice-producing district in Arkansas.2° About a 
year after the formula was first prescribed, the Federal line undertook 
to secure a broad departure from it which would have permitted the 
establishment of rail-barge-rail rates between central territory and 
nearly all of Texas and Louisiana via St. Louis and Vicksburg, Baton 
Rouge, or New Orleans. To a considerable extent the rail hauls under 
these routes would have been substantially as long as the direct all-rail 
routes between the same points. In its petition seeking this broadening 
of territory the Federal line relied on a number of fundamenta! ob- 
jections to the Commission’s formula, the principal ones being as fol- 
lows: (1) A considerable amount of time and labor was required for 


computation of the rates and routes; (2) The formula in actual oper- 
ation produced some incongruous rate relations; (3) In some instances 
the rates arrived at under the formula were less favorable from the stand- 
point of the Federal line than those already in effect either under former 
decisions of the Commission or through voluntary action of the railroads. 
The Commission denied the petition and commented on the criticisms of 
its formula by the Federal as follows :?* 


We recognize that the computation of rail-barge-rail rates 
under the formula is a task of considerable magnitude, that con- . 
siderable time will be required to complete the task if the formula is 
literally applied, and that in many instances undesirable results 
will flow from its literal application. But it must be borne in mind 
that the formula was promulgated under the Denison Act, which 
directs us to require without hearing rates, routes, and differentials 
which in our judgment are reasonable. The formula represents only 
our best judgment, with the information as yet before us, of what 
constitutes a general basis for the construction of reasonable sug- 
gestions from any source for improvements in the formula. * * * * 
We are inclined to agree with the barge line that more satisfactory 
results may be expected from individual consideration of particular 
situations than through the medium of a general formula which 


19 163 I. C. C. 716. 
20 161 1. C. C. 207. 
21 167 1. C. C. 385, 389-390. 





I. C. C. PRACTITIONERS’ JOURNAL 





attempts to meet all situations. But we were required by the 
Denison Act to proceed in a general way without evidence bearing 
upon individual situations. Nor does the blanket petition now be- 
fore us contemplate individual consideration of particular situa. 
tions. It presents no concrete facts with respect to the distances 
or transportation conditions surrounding traffic from and to the 
areas described. In effect it amounts to nothing more than a re- 
quest that we set aside all the limitations of the formula in such 
ways as may be necessary or desirable to meet the difficulties which 
arise in particular cases in the construction of rates from and to 
the territories in question. 


As was expected, very soon after the first rates under the Commis- 
sion’s initial decision were published, the Inland Waterways Corpora- 
tion and the railroads reported that they were unable to agree upon the 
divisions of the rates and called upon the Commission to perform its 
duty under the act to ‘‘determine and establish reasonable divisions to 
become effective coincident with the effective date of the joint rates.” 
The barge line filed its proposals with supporting reasons in writing, to 
which the railroads replied in writing, making counter proposals. With 
the meager assistance provided by these documents the Commission 
undertook what promised to be a futile task, the determination of di- 


visions without a hearing. In its report it mentioned the difficulty 
of so doing.”* 


In Procedure under Barge Line Act, 148 I. C. C. 129, we in- 
terpreted the Denison Act as requiring us to prescribe without a 
hearing divisions of rates established under that act, in the event 
that the carriers are unable to agree. We stated, however, that to 
the extent that hearings were not held we would endeavor to secure 
in other ways such information as we might deem requisite. In 
the present instance it has not been found feasible to obtain wholly 
satisfactory information bearing upon the matters which we are di- 
rected by section 15 (6) of the interstate commerce act to consider 
in determining divisions. Tariffs and annual reports on file with 
us, however, have been consulted, and we have been guided also 
by findings which we have made in formal cases dealing with di- 
visions. 

Proceedings involving divisions of joint railroad rates almost in- 
variably have been contested with vigor approaching bitterness, and 
until rather recently almost every divisions case of more than minor im- 
portance went to the courts. In view of the mutual antipathy between 
the Federal Barge Line and the railroads it was scarcely to be expected 
that either would accept a system of divisions arrived at under sum- 
mary procedure. Nevertheless the unexpected happened. This deter- 
mination of divisions, as well as others under the Denison Act, involv- 
ing not only the Federal line but also the Mississippi Valley Barge Line 
Company presently to be mentioned, proved acceptable to the parties 


22 174 I. C. C. 477, 478. 
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without drawing so much as a petition for modification, and the divisions 
so established, it is understood, have continued in effect ever since.** 

Perhaps the most significant and interesting consequence of the 
enactment of the Denison Act was the organization of the Mississippi 
Valley Barge Line Company.”* Incorporated in July, 1929, by a group 
of outstanding St. Louis business men, it began operations with capital 
of $3,500,000, part of which was obtained in the East. In September, 
1929, it applied to the Commission for a certificate covering operations 
between Cincinnati and New Orleans. The Southern Railway Company 
filed a protest, and for that reason the Commission assigned the appli- 
eation for hearing. The railway company, however, did not take part in 
the hearing, which proved to be perfunctory, since it did not embrace 
the question of the basis of the proposed rates, which was the most con- 
troversial feature of this carrier’s proposal. 

Instead of proposing differentials of 20 percent of the port-to-port 
rates, which the Federal line had always insisted upon, the Valley line 
proposed to deduct stated amounts in cents from the all-rail rates. This 
produced slightly narrower differentials than those of the Federal. 
Perhaps because of this fact the Valley line’s proposal was supported 
by the principal connecting railroads, which had always regarded the 
20 percent basis as wrong. The Federal line undertook to persuade the 
Commission to prescribe that basis for the Valley line, but the Com- 
mission declined to do so, saying: (Application of Mississippi Valley 
B. L. Co., 167 I. C. C. 41, 43) 


We do not agree that the 20 per cent formula is so firmly 
established as a standard basis of differentials that it should be im- 
posed on every new water carrier invoking the provisions of the 
Denison Act regardless of individual conditions and whether or 
not such carrier desires differentials as high as that formula would 
produce. In cases involving the Federal Barge Line we have 
generally followed the formula, but in some instances we have re- 
quired a lower basis. 


Later the Valley line extended its service to include the Mississippi 
River between Cairo and St. Louis, as well as lower river ports inter- 
mediate to New Orleans. (171 I. C. C. 37 and 182 I. C. C. 512). 


23 181 I. C. C. 675; 183 I. C. C. 503; 200 I. C. C. 717. 

24 The first privately-owned carrier which applied for a certificate under the 
Denison Act was the Ohio & Mississippi Transit Company, which was organized for 
the purpose of transporting coal by barge from points on the Green River in 
Kentucky to Ohio and Mississippi River ports. Its application was filed April 29, 
1929, and its certificate was issued 3 months later together with an order requiring 
the establishment of barge-rail rates from Rockport, Ky., and other points to 
Chicago and other destinations via Ohio River ports. In this proceeding the ap- 
plicant did not seek rates differentially lower than the all-rail rates, Through Routes 
and Joint Rates, 156 1. C. C. 724. This operation was short-lived. 

About a year later the Beardslee Launch & Barge Service, Inc., operating on the 
Tombigbee and Mobile Rivers in Alabama, was granted a certificate and order 
requiring establishment of rates on forest products via Mobile, Through Routes and 
Rates with Beardslee Launch, 165 1. C. C. 200. In 1931 this company asked that 
its certificate be canceled. 
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It is a fact of rather common knowledge that the Valley line would 
probably never have been started had not the Denison Act afforded 
means of fitting it into the transportation system of the country at a 
minimum outlay of time and expense. It began operations in the latter 
part of 1930 when economic conditions were not auspicious, but through 
careful management came through the depression years with compara- 
tively small losses. In 1936 it declared its first dividend, and from that 
year to 1941, inclusive, it returned more than a million dollars to its 
stockholders. In 1942 about 48 percent of its tonnage and 65 percent 
of its gross revenue was derived from traffic interchanged with the 
railroads. Since the principal object of the Denison Act was to bring 
about conditions favorable to private operation of water carriers on 
the Mississippi and its tributaries, the success of the Valley line may be 
regarded as the outstanding tangible accomplishment of this legislation. 

The third of the three principal uses made of the Denison Act 
was the certification of the American Barge Line Company in 1932. 
(Application of American B. L. Co., 182 I. C. C. 521) It had been or- 
ganized in 1927 by the consolidation of several smaller lines and was 
in operation between Pittsburgh and New Orleans, participating in a 
limited number of barge-rail rates. Additional barge-rail and rail- 
barge-rail rates from eastern territory to lower Mississippi River ports 
and southwestern territory were prescribed for it under the Denison 
Act, the rate bases and distance limitations being the same as those 
prescribed for the Federal line. The American line has prospered, but 
the Denison Act can not be said to have been a factor in its success, 
for it has interchanged only a negligible amount of traffic with the 
railroads in recent years. The relation of the American line to the Den- 
ison Act is of interest chiefly because of the fact that its application 
gave the railroads the favorable opportunity, for which they had been 
patiently waiting, to take the Denison Act to court. 


The Denison Act in the Courts 


The rail-barge-rail rates prescribed upon the application of the 
American line went into effect in the summer of 1932. Among them 
were rates on cotton from producing points in Arkansas to New Eng- 
land textile-manufacturing cities, applying by rail to Memphis, by 
American line barges from Memphis to Pittsburgh, and by rail be- 
yond the latter point. For example, the rail-barge-rail rate so estab- 
lished from Little Rock to Boston was 95 cents per 100 pounds, made 
by deduction of a differential of 15 cents from the all-rail rate on com- 
pressed cotton in any quantity, $1.10 per 100 pounds. 

At the same time the railroads were preparing to establish a much 
lower system of all-rail rates on cotton, in carloads, from the Southwest 
because of competition from motor and water carriers. The proposed 
rates from Little Rock to New England were 74 cents, 80 cents, and 89 
cents per 100 pounds, according to minimum weight. The railroads 
sought to avoid the necessity of joining with the American line in differ- 
ential rates based on these new reduced rates and filed a petition asking 
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the Commission to modify its order by relieving them of this necessity. 
This petition was denied. Later the railroads made a further reduction 
of 5 cents in the rates above mentioned and again declined to make 
reductions in the rail-barge-rail rates, which were so much higher than 
the new all-rail rates that they could hardly be expected to attract 
traffic. The American line therefore filed petition with the Commis- 
sion seeking supplemental orders requiring the establishment of rail- 
barge-rail rates from all points in Arkansas and barge-rail rates from 
Memphis to all points in eastern and New England States via Memphis 
and Pittsburgh based on differentials under the new carload rail rates. 

The railroads replied that they should not be required to join in 
the rates proposed by the American line because the all-rail carload 
rates were experimental and had been published only in an effort to 
retrieve traffic lost to unregulated carriers, including the American 
line itself, and were below maximum reasonable rates. They further 
denounced the American linerfor engaging in destructive competition 
with them by ‘‘demoralizing the rate situation on the Ohio and Mis- 
sissippi rivers on coffee, sugar, cotton and other commodities’’ through 
its unregulated port-to-port rates. The railroads urged that the Amer- 
ican line’s petitions be not acted on except after hearing. 

The Commission in a supplemental report, (190 I. C. C. 177), pointed 
out that it was empowered by the Denison Act to change rates which 
it had previously prescribed thereunder, that there was no provision 
for hearings in connection with such modifying orders, and that to hold 
prior hearings would be inconsistent with the plain intent of the act. 
The Commission found that the railroads should be required to join 
with the American line in differential rates based on the new all!-rail 
rates, but fixed as the differentials 4 cents, 6 cents, and 8 cents, depend- 
ing on minimum weights, instead of the 15-cent differential originally 
prescribed. 

The railroads filed a petition for reconsideration of this action, 
which was denied. Thereupon they took steps to bring suit to set aside 
the Commission’s decision. The American line, like many other water 
carriers, being a creature of the corporation statutes of Delaware, the 
railroads’ bill was duly filed in the United States district court for that 
State. In substance, it was alleged that the Commission had miscon- 
strued the Denison Act as authorizing issuance of rate orders without 
prior hearing and that, if its construction was correct, then the Deni- 
son Act was void in contravention of the fifth amendment to the Federal 
Constitution because it deprived the railroads of their property without 
due process of law. It was also contended that, if the Commission’s 
construction was correct, Congress had unlawfully delegated its legis- 
lative power, contrary to Article I of the Constitution, in requiring es- 
tablishment of rates without a hearing. 

The case came on for hearing before three judges in the tidewater 
city of Wilmington, and one may imagine that the railroad lawyers 
rejoiced at being able to try their case so far away from the fresh water 
of the valley to which the Denison Act was indigenous. The court 
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had before it affidavits from railroad traffic officers stating that the 
Commission’s action would divert to the barge line traffic which would 
otherwise move over all-rail routes and that such railroads as would 
participate in the hauls in connection with the barge line would have 
shorter hauls and theréfore less revenue than they would receive from 
all-rail transportation. 

The court’s decree was in favor of the plaintiff railroads, and the 
Commission’s decision was set aside, Illinois Central R. Co. v. United 
States, 3 F. Supp. 1009. The three judges were unanimous in the view 
that the Commission had not misconstrued the Denison Act nor ex. 
ceeded the powers which Congress had intended to confer upon it there- 
under. The judges further agreed that, if the Commission’s action had 
the effect of depriving the railroads of property rights, the process of 
law under which this action, was taken was not ‘‘due’’ within the mean- 
ing of that term in the Fifth Amendment. Only Circuit Judge Thomp- 
son accepted the railroads’ contention that there had been an unlawful 
delegation of legislative power in violation of Article I. 

The judges, however, were unable to agree in their conceptions of 
the property rights of which the railroads had been deprived. Cireuit 
Judge Thompson went all of the way with the railroad lawyers and 
found that, because of the ‘‘short-hauling’’ involved, some of the rail- 
roads would be deprived of the full use of their lines, while other rail- 
roads would be deprived of any participation in the transportation of 
the cotton which would move over the barge line. District Judge 
Nields could not agree that loss of the railroads’ ‘‘long haul’’ took 
away a property right. ‘‘That loss,’’ said he ‘‘might well be the result 
of wholesome water competition.’’ However, he regarded the Commis- 
sion’s action as ‘‘nothing less than rate-making in which plaintiffs are 
forcibly required to participate,’’ and concluded that there had been a 
deprivation of property because the railroads had been limited in their 
powers in the transaction of their business. District Judge Dickinson 
was unable to agree ‘‘that railroad carriers have a property right in 
the prospective traffic which might or would (except for some complained 
act of another) pass by their lines.’’ He viewed the case as damnum 
absque injuria and therefore dissented. 

It is noteworthy that the District Court omitted any mention ir 
its opinion of an argument to the effect that the railroads had not ex- 
hausted their remedy before the Interstate Commerce Commission. 
This argument had been advanced not only by the Government but also 
by the Mississippi Valley Association, the Inland Waterways Corpor- 
ation, the Mississippi Valley Barge Line Company, and the American 
Barge Line Company, all of which had intervened. The waterway in- 
terests in their brief pointed out to the District Court that, if the 
rail carriers were not satisfied with the rates prescribed by the Com- 
mission, they could file a complaint and request suspension of the rates 
pending a hearing on the complaint. The brief continued: 


The Commission has the lawful right to suspend the rates 
pending a hearing. It is not for the rail carriers to assert here 
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that the Commission would not suspend the rates when they have 
not made any attempt whatever to comply with the provisions of 
the Act in an effort to bring the legal machinery of the Interstate 
Commerce Commission into operation so as to protect and defend 
any alleged legal rights which they now assert that they have. 


This statement attracted little attention at the time, but it was in effect 
aretreat from the position which the waterway promoters had boldly 
taken before Congress and marked the beginning of the end of the Den- 
ison Act. 

The defendants and the interveners took an appeal to the Supreme 
Court. It was arranged that in that Court the Department of Justice 
would take the laboring oar, befitting an issue of constitutional law. 
The Department abandoned hope of upholding the Denison Act under 
an interpretation, requiring rates to be put into effect without a hearing 
in accordance with what seems to have been the reasonably clear inten- 
tion of the proponents of the Act when it was passed. As to due pro- 
cess of law the Government brief stated : 


In one form or another, the issue as to the requisite time for 
the hearing has been frequently raised and it has been determined 
that so long as a hearing is had at some stage preceding enforce- 
ment, due process of law exists. 

* * * 


The summary order which the Commission in Sec. 3 (e) is 
directed to issue was never intended by Congress to be a final find- 
ing against the carriers. It is plain from the procedure ordained 
that the order is provisional in character. The rights of the parties 
are only tentatively fixed; they become finally fixed in the event 
the provision for a hearing is not invoked by the filing of a com- 
plaint. 


The brief pointed out that the Commission is authorized by sec- 
tion 15 of the Interstate Commerce Act to suspend the operation of new 
rates filed with it and strongly suggested that, if the railroads had pub- 
lished the rates prescribed and requested suspension, the request would 
have been granted, saying: 


Although the Commission, under the aforementioned sections 
of the statute, may refuse to grant a stay at its discretion, its attitude 
if and when confronted by this very situation might have been 
anticipated from Commissioner Brainerd’s concurring opinion in 
Ex Parte 94, Procedure under Barge Line Act, 148 I. C. C. 129, 141. 


(As before pointed out, that opinion was strictly a separate expression, 
and there was no ground for an inference that the Commission as a whole 
subscribed to it.) Continuing on the question of suspension the brief 
said : 


Our attention has been directed to only one instance in which 
the Commission has refused an application for a suspension of pro- 
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posed joint rail and water rates under the Barge Line Act * * ** 
and this under such exceptional circumstances as not to diminish 
the force of the rule that a clear administrative practice in the cop- 
struction and application of administrative rules and regulations 
is frequently recognized. 


There was slight basis for this obscure intimation that the Commission 
had established an ‘‘administrative practice’’ of suspending rates pub- 
lished in compliance with the Denison Act as a matter of course. The 
suspension power had always been looked upon as discretionary, the 
exercise of which depended upon the circumstances of the particular 
situation presented. No different policy had been followed with respect 
to rates established under the Denison Act. The Commission had sus- 
pended rates of that kind several times when shippers had protested, as 
we have already seen,?® but in the sole instance in which a railroad only 
had protested—and that was the most recent case—it had refused to sus- 
pend. To the credit of the railroad counsel it should be noted that they 
tried to clarify this aspect of the case, but their effort was wasted. 

In the course of the oral argument before the Supreme Court it 
soon became evident that the Court was interested in the question of 
the exhaustion of administrative remedy but was doubtful whether the 
Commission’s understanding of its powers and duties under the Deni- 
son Act was in accordance with the Government’s theory. Justice 
Sutherland asked the Government counsel a direct question on that 
point and received an answer which clinched the case. Thus the Court 
was able to reach a prompt decision reversing the decree of the district 
court, United States v. Illinois Central R. Co., 291 U. S. 457. The fol- 
lowing portion of the opinion is of interest in this connection: 


The Commission, however, seems never to have held that it 
is not obliged upon complaint to grant a full and fair hearing 
after the making of the order but before putting it into effect. 
And both in the briefs filed on behalf of appellants, including the 
United States and the Commission, and in the argument at the 
bar, the position is definitely taken that the order is tentative 
and the rates prescribed thereby cannot be enforced without. a 
hearing if properly sought by appellees. The brief for the United 
States and the Commission quotes from the concurring opinion of 
Commissioner Brainerd in Ex Parte 94, Procedure Under Barge 
IAne Act, 148 I. C. C. 129, 141, to this effect and adopts it as the 
view of the Government and the Commission. Upon the oral argu- 
ment, in response to a direct question from the bench, this view 
was reiterated by the Assistant Solicitor General, his statement 
in effect being that the Commission is bound to grant the hearing 
upon complaint being made by the railway carriers, and pending 
such hearing to postpone the effective date of the order upon a 
showing which is not frivolous. The conclusion of Commissioner 
Brainerd, thus adopted, is that if the Commission issue a certificate 


25 163 1. C. C. 716; 167 I. C. C. 710; 183 I. C. C. 33; 194 1. C. C. 437. 
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of public convenience and necessity and enter an order without 
hearing, directing the establishment of through routes and joint 
rates and fixing reasonable minimum differentials, and later, before 
said rates become effective, a complaint be filed by an interested 
carrier, ‘‘it would then be our duty to hear said complaint and de- 
cide said matter before said rates become effective ; that in the event 
such a hearing is not had and the matter disposed of before the 
effective date of said rates, it would be our further duty tempor- 
arily to suspend them until said matter is decided. . .’’ And he 
declared that this procedure would be necessary to comply with 
the requirements of due process of law. 

* * + * 


Without attempting to lay down any general rule, but confining 
ourselves to the statute and case in hand, we accordingly hold that 
it was not essential, under the due process of law clause, that a 
hearing should be accorded in advance of the initiating order. It 
is enough that opportunity was given for a full and fair hearing 
before the order became operative. Since no routes or rates were 
in existence when the order was made, that order constituted the 
preliminary step toward their creation, equivalent, in essence, to 
an ex parte order on the carriers to show cause why the designated 
routes and rates should not be established. The effect of that order 
was simply to put upon the rail carriers the necessity, within a 
comparatively brief period, of either availing themselves of the 
right to file the routes and rates and appear and be heard in op- 
position thereto (the operation of the order in the meantime being 
held in abeyance), or of suffering them to go into effect by default. 


Justices Brandeis, Stone, Roberts, and Cardozo concurred in the 
result only, the separate expression being written by Justice Stone. 
They would have relied solely on the fact that the railroads had not 
filed the complaint permitted by the Denison Act and saw ‘‘no occasion 
for speculation as to what the statutory duty of the Commission may 
be in the event a complaint is filed, or to resort to concessions of coun- 
sel in brief and argument to define that duty ....’’ But perhaps the 
most significant passage in the concurring opinion was the following: 


And there is no contention that the proposed rates will not 
yield a fair return or that they otherwise infringe constitutional 
rights. At most it appears that the interest sought to be protected 
is a prospective share in future traffic which it is feared may be 
diverted to the Barge Line, an interest to which the Constitution 
plainly affords no protection . . . . Thus, regardless of what the 
statute commands, there is no such showing of threatened denial of 
a hearing or of injury to a property right as would warrant resort 
to the equity powers of a federal court. 


The immediate reaction to the Supreme Court’s decision seems to 
have been one of satisfaction on the part of all concerned. The water 
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lines and their friends were glad that the Denison Act had not been 
declared unconstitutional and that the railroads had technically lost the 
ease. The railroads, on the other hand, had won a substantial victory 
by forcing the removal of the teeth from the statute. The Court, it is 
suspected somewhat irreverently, was relieved in being able to say, as it 
did, that the constitutional question vanished from the case. 

A considerable amount of work in connection with outstanding 
orders under the Denison Act remained to be done, and it was soon 
realized by all that administration of the act as interpreted by the 
Court would be cumbersome and unsatisfactory. The railroads com- 
plained that the time and expense involved in compiling rates and 
printing the tariffs containing them merely as a preliminary step to 
demanding their suspension as a matter of right would be wasteful, 
It was also pointed out that the Commission could not suspend rates 
for a longer period than 7 months, which might not be long enough to 
dispose of the matter. The barge lines likewise were not enthusiastic 
over the prospect of wholesale litigation in suspension proceedings as 
a preliminary to the establishment of rates which they might desire. 
A temporary and rather indefinite working agreement was reached un- 
der which the railroads agreed in principle to the maintenance of dif- 
ferential barge-rail and rail-barge-rail rates based on reduced all-rail 
rates, this being the matter which precipitated the attack on the Denison 
Act in the courts. They also agreed to comply with outstanding rate 
orders entered under the Denison Act. At the same time it was felt by 
all that the time was ripe for an exhaustive review of the whole ques- 
tion of joint rates between the railroads and the barge lines in oral 
hearings before the Commission. In the fall of 1934 the railroads filed 
formal complaints attacking all rates prescribed under the Denison Act 
on applications of the three major barge lines. One or two of the latter 
filed counter complaints, and the Commission supplemented these pro- 


ceedings with an investigation on its own motion, No. 26712, Rail and 
Barge Joint Rates. 


The Denison Act after 1934 


Practically speaking, the Mississippi Valley lost all interest in the 
Denison Act after 1934. About that time, however, it came to the at- 
tention of people interested in waterways in other parts of the country. 
In June, 1934, the act was amended by including the Columbia and the 
Snake rivers along with the Mississippi and its tributaries. A year 
later it was again amended to apply to the San Joaquin, Sacramento, and 
Savannah rivers. Only one water carrier ever availed itself of these 
amendments. This was the Inland Navigation Company, which in 
1935 applied for a certificate authorizing it to operate as a common car- 
rier on the Willamette, Columbia, and Snake Rivers between Portland, 
Oreg., and Lewiston, Idaho, a river distance of 380 miles. Its request 
for joint rates was limited to petroleum and grain. 

The application of this company was opposed by another water 
carrier already in operation on the Columbia, by the railroads, by @ 
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number of motor carriers, and by certain shippers and commercial 
organizations. The hearing on the question of convenience and necessity, 
therefore, was one of the most controversial of any held under the 
Denison Act. The Commission found that the navigability of the upper 
Columbia and Snake Rivers was so uncertain that applicant would 
probably be unable to operate east of The Dalles, Oreg., and issued a 
certificate covering operations only between that point and Portland, 
Application of Inland Nav. Co., 218 I. C. C. 393. There were no sub-' 
sequent proceedings in connection with this application.”* 

Commissioner Eastman, who, as we have seen, had much to do with 
the antecedents and the administration of the Denison Act, also had 
something to say about its repeal. At the time of the decision in United 
States v. Illinois Central R. Co., swpra, he was serving as Federal Co- 
ordinator of Transportation. In his first report to Congress he com- 
mented on it as follows :27 


It [the Denison Act] was intended to provide a more ex- 
peditious handling of such matters than under the Interstate Com- 
merce Act. However, the interpretation placed upon the Denison 
Act by the Supreme Court in a decision handed down on March 5, 
1934, apparently largely nullifies this intent. Careful study of this 
decision, when published, is desirable, but it seems probable that the 
act, as thus interpreted, serves no useful purpose. 


It is significant here that neither on his own behalf nor on that of 
the Commission did Mr. Eastman accept any responsibility for the 
Court’s interpretation. On further consideration he did not change his 
mind as to the effect of the decision on the usefulness of the Denison 
Act. The question what to do with it came up again in 1939 when the 
legislative proposals which led to the Transportation Act of 1940 were 
under study. The bill as passed by the Senate would have left the act 
in effect. The House bill listed it among statutes to be repealed. In a 
letter to the chairmen of the Congressional committees, commenting on 
the two bills, Mr. Eastman as chairman of the Commission’s legislative 
committee said : 


This act should be included among those to be repealed. An 
analysis of it, in connection with the decision of the Supreme Court 
in United States v. Illinois Central R. Co., 291 U. S. 457, will show 
that it accomplishes nothing which cannot be accomplished as effec- 
tively under the provisions of the Senate bill. 


By this time the waterway interests in the Mississippi Valley, as well 
as elsewhere, apparently accepted the view that the Denison Act was no 
longer of any use. At least there is no record of any disagreement with 
Mr. Eastman’s reommendation, which was followed by the committee 
of conference. 


26 The last proceeding under the Denison Act was Bell Coal & Nav. Co., 223 
I. C. C. 433 (1937) in which the Commission refused a certificate to a mining com- 
pany which had been carrying coal on the Ohio River, finding that there was no 
immediate likelihood that it would carry any property except its own. 

27 House Document No. 152 (73d Congress 2d Session) p. 91. 
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Conclusion 


The inglorious end of the Denison Act should not obscure the fact 

that its history was far from one of futility. What was accomplished 
under it will therefore be briefly summarized from the standpoint of 
(1) inland water transportation and (2) of administrative law. 

The Denison Act, as we have seen, was intended to facilitate the 
exit of the Federal government from the field of commercial transporta- 
tion. For complex reasons which cannot be discussed here plans for that 
exit have been laid on the shelf. However, those reasons are in no way 
connected with the Denison Act, which was particularly directed to the 
stated objectives of promoting the publication of ‘‘such joint tariffs 
with rail carriers as shall make generally available the privileges of 
joint rail and water transportation upon terms reasonably fair to both 
rail and water carriers’? and enabling private persons, companies or 
corporations to engage in common-carrier service on the rivers. Both 
of these objectives were attained. The Inland Waterways Corporation 
secured participation in thousands of new joint rates through the orders 
entered under the Denison Act upon terms which may be regarded as 
fair to itself and the railroads. This was also true of the Mississippi 
Valley Barge Line Company, which, as before pointed out, was organized 
mainly in reliance upon the Denison Act and has demonstrated the 
practicability of privately-owned common-carrier operation on the 
Mississippi system. 

As originally conceived and understood, the Denison Act was looked 
on as a novelty in the field of administrative law in that it required 
the Commission to determine reasonable rates and divisions without 
the help of evidence presented at hearings. Up to that time it was the 
orthodox view that quite apart from constitutional considerations the 
Commission was practically dependent upon oral testimony supplement- 
ed by statistical exhibits.for guidance in its more important determina- 
tions. A few years before it had devised the ‘‘shortened procedure” 
under which facts could be presented in the simpler cases by written 
memoranda when the parties agreed to do so. The same method had 
also been used experimentally in some phases of the litigation between 
the railroads and the Federal Barge Line, but the Commission found the 
plan ‘‘not so satisfactory where complicated and sharply controverted 
issues are involved.’’*® When it was called on to fix divisions under the 
Denison Act, the Commission necessarily had to use a method akin to 
the shortened procedure. It did not, however, restrict itself to a 
‘*record’’ made up by the memoranda of the parties but took cognizance 
of such other facts within its knowledge as it deemed relevant and 
accurate. Since its adjudications of these divisions have stood the test 
of a considerable period of time, it may be concluded that the importance 
of the traditional method of proof by oral testimony to the efficient 
functioning of an administrative body such as the Commission has 
perhaps been overestimated. This view receives support from the fact 


28 155 1. C. C. 343, 345. 













































































































































—_—_— 


that the 


rates al 
decisior 
after le 
By 
the sta1 
of the | 
R. Co., 
put sq’ 
beyond 
for pr 
the ac 
effect 
opinio 
have | 
interp 
that v 
T 
era of 
and i 
to ree 
agenc 
form: 
of ad 
Kenr 
such 


SEPTEMBER, 1943 1033 





that the Commission’s action under the Denison Act with respect to both 
rates and divisions between 1929 and 1934 was decisive, while its first 
decision on the complaints of the Federal barge line in 1923 arrived at 
after lengthy hearings was not. 

By way of postscript the question may well be asked whether from 
the standpoint of the development of administrative law the formulation 
of the issue for the Supreme Court in United States v. Illinois Central 
R. Co., supra, was not ill-advised. Would it not have been better to 
put squarely up to the Court the question whether Congress had gone 
beyond its powers in undertaking ‘‘to substitute subsequent hearings 
for prior hearings,’’ as the Commission briefly described the intent of 
the act (presumably applying these temporal adjectives to the taking 
effect of the order and not its promulgation)? From the concurring 
opinion it seems not unlikely that the four concurring justices would 
have been unwilling to hold the Denison Act unconstitutional as so 
interpreted and perhaps a fifth justice could have been persuaded to 
that view. 

The question is far from being one of academic interest only. The 
era of experimentation in administrative law seems only to have begun, 
and it would not, be surprising if the principle of the Denison Act were 
to reappear in some future legislation. Increasingly the administrative 
agencies are being compelled to take action without the benefit of in- 
formation acquired in exhaustive hearings. One of the able students 
of administrative law among the younger generation of law professors, 
Kenneth Culp Davis, has pointed out that in issuing suspension orders, 
such as those of the Interstate Commerce Commission, for example, the 
agency without formal hearings acts on conclusions which affect vital 
interests to an important extent during the suspension period.”® Pro- 
fessor Davis observes that ‘‘it seems a short jump from the long-approv- 
ed, widely-used suspension power to fix temporary rates pending more 
permanent orders issued after full hearings.’’ (This second type of 
power seems to have been what Congress had in mind in the Denison 
Act.) . 

Is the Supreme Court ready to approve such a jump? In the 
Iinois Central case the Court stated that it was holding as it did ‘‘ with- 
out attempting to lay down any general rule, but confining ourselves to 
the statute and case in hand.’’ It is therefore interesting to find the 
decision cited by Chief Justice Stone in Opp Cotton Mills v. Admin- 
istrator, 312 U. S. 126, 152-3: 


The demands of due process do not require a hearing at the 
initial stage or at any particular point or at more than one point 
in an administrative proceeding so long as the requisite hearing is 
held before the final order becomes effective .... York v. Tezas, 
137 U. 8. 15; American Surety Co. v. Baldwin, 287 U. 8. 156, 168; 
United States v. Illinois Central R. Co., 291 U. 8. 457, 463. 


29 Davis, The Requirement of Opportunity To Be Heard in the Administrative 
Process, (1942) 51 Yale L. J. 1093, 1134. 
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This dictum may give trouble if and when the Court is called on in the 
future to pass upon the constitutional validity of temporary orders 
such as those contemplated in the Denison Act, but it would indeed be 
anomalous if procedure deemed not too drastic by the conservative 


Seventieth Congress of 1928 were to be frowned on by the Supreme 
Court of this day. 

















Appendix 





The Denison Act as it read at the time of its repeal [49 U. S. ©. 
153 (e)]: 








Any person, firm, or corporation, including the Inland Water- 
ways Corporation, engaged or about to engage in conducting a 
common-carrier service upon the Warrior, Mississippi, Columbia, 
Snake, Sacramento, San Joaquin, or Savannah Rivers, or any tribu- 
taries thereof, may apply to the Interstate Commerce Commission 
and obtain a certificate of public convenience and necessity in 
accordance with the provisions of section 1 of the Interstate Com- 
merce Act, as amended, and the Interstate Commerce Commission 
shall thereupon, by order, direct all connecting common carriers and 
their connections to join with such water carrier in through routes 
and joint rates with reasonable rules, regulations, and practices, as 
provided in paragraph (3) of section 15 of the Interstate Com- 
merce Act, as amended, and the Commission shall, in such order, 
fix reasonable minimum differentials between all rail rates and 
joint rates in connection with said water service to apply until 
changed by order of the Commission. Such joint routes, rates, 
rules, regulations, and practices may be changed by order of the 
Commission or by agreement of the water carriers and the other 
participating carriers. The Commission shall further require the 
interested common carriers to enter into negotiations for the pur- 
pose of establishing equitable divisions of the aforesaid joint dif- 
ferential rates within thirty days after such joint rates are establish- 
ed, and if the carriers are unable to agree upon equitable divisions 
within one hundred and twenty days from date of publication the 
Commission shall, by order, determine and establish reasonable 
divisions to become effective coincident with the effective date of 
the joint rates. The Commission is hereby given authority upon 
complaint, at once, and if it so orders without answer or other 
formal pleading by the interested carrier or carriers, but upon 
reasonable notice, to enter upon a hearing concerning (1) the 
reasonableness or lawfulness of any through route or joint rate filed 
pursuant to such order of the Commission, or (2) the reasonable- 
ness of any minimum differentials between all rail rates and joint 
rates in connection with any water service; or (3) the reasonable- 
ness of any division of joint rates ordered by the Commission under 
the provisions of this Act; and after full hearings the Commission 
may make such order with reference to any such matters as it may 
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find to be proper and in the public interest. At any such hearing 
the burden of proof concerning the unreasonableness or unlawful- 
ness of any through route, joint rate, minimum differentials between 
all rail rate and joint rate in connection with water service, or 
division of joint rates shall be upon the carrier or carriers making 
the complaint; and the Commission shall give the hearing and 
decision of such questions preference over all other questions 
pending before it, except such questions as are given like prefer- 
ence by law, and decide the same as speedily as possible: Provided, 
That if the Inland Waterways Corporation sells or leases its trans- 
portation facilities to any person, firm, or corporation to be operated 
as a common carrier, such person, firm, or corporation shall be 
entitled to a certificate of public convenience and necessity upon 
making application therefor; and all through traffic arrangements 
and joint tariffs with rules, regulations, and practices in connection 
therewith published by the Inland Waterways Corporation and filed 
with the Interstate Commerce Commission and participated in by 
other carriers shall remain in full force and effect between such 
carriers and the person, firm, or corporation purchasing or leasing 
such transportation facilities from the Inland Waterways Corpora- 
tion and operating the same as common carriers until changed by 
order of the Commission, except that such through-traffic arrange- 
ments and joint tariffs, with rules, regulations, and practices there- 
with, may be changed by mutual consent of the water carrier and 
the other participating carriers. Joint rail and water rates as 
herein used shall be deemed to include every movement of traffic in 
which a water line can participate. 





1943 Annual Meeting Cancelled 


October 20-21, 1943 had been selected as possible dates for our 14th 
Annual Meeting. However, after conference with an official of the 
Interstate Commerce Commission it has been determined that there is 
little likelihood of any hearing or argument being scheduled in the 
near future which will bring a sufficient number of our members to 
Washington to warrant holding our Annual Meeting. 

The officers of our Association feel that we should not burden 
transportation facilities unnecessarily. 

During October there will be a meeting of the Executive Committee 
at which time Committee Reports for 1942-43 and other business mat- 
ters will be taken up for discussion. 
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Committee Reports 1942-1943 
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Charles R. Seal, Esquire, and my 

President, Association of I. C. C. Practitioners, 8 er . 

2218 I. C. C. Building, r 

Washington, D. C. os 
or 


Dear Sir: 


Pursuant to Section 5 of Article VI of the By-Laws, the Committee 
on Nominations respectfully recommends the following candidates for 




















the elective offices to be filled at the next convention of the Association. i 
For President severa 
Donou 
WarrEN H. WAGNER 
For Secretary 
CHARLES DONLEY 
For Treasurer 
CuHarLEs E. Beit 
For Vice-Presidents 

District No. District No. 

1 Georce H. Fernap, Jr. 9 James P. PLUNKETT 9-1-4 

3 GuERNSEY OrRcUTT 11 C. R. Muserave 

5 Henry E. Ketner 13 A. L. Voau 

7 W.H. Swiceart 15 Pau P. Farrens 

Ernest §. BAuuarp, ALLEN DEAN, befo 

F. W. Burton, A. L. REep, resic 
Winpsor F. Cousins, J. E. TrForp, 

C. R. CUNNINGHAM, ELMER WESTLAKE, Con 

W. E. Rosensaum, Chairman exal 

Con 

Dated at St. Louis, Missouri, 

September 9, 1943. hav 
disc 
met 

ADMISSION TO PRACTICE BEFORE THE INTERSTATE COMMERCE of | 

COMMISSION ah 

Your Committee on admission to practice before the Interstate . 

Commerce Commission for the year 1942-1943 makes the following the 
report : a 

During this year there has been little to come before this Committee. 

Only two reports of Regional Committees recommending the denial of at 
ar 
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applications have been referred to us. One of these applications was 
referred back to the Regional Committee for additional information to 
the end that the Regional Committee recalled its unfavorable report 
and made a favorable report to the Commission. The other application 
is still pending. 

On one occasion during the year Chairman Aitchison requested our 
Committee to submit a list of questions to be used at some time in whole 
or in part in the Commission’s examination for ‘‘B’’ applicants. This 
request was gladly complied with, and a large number of prospective 
questions were sought and secured from a large number of members 
of our organization and submitted to Chairman Aitchison. 

Your chairman, on three different occasions during the year, has 
conferred with Chairman Aitchison on matters of policy and has had 
several conferences of the same kind with Mr. C. R. Seal and Mrs. Me- 
Donough. 

Respectfully submitted, 


Harry E. Yockey, Chairman, 
A. 8. Bopgn, 

Howarp G. FReEas, 

Stanutey B. Houck, 
BraINnerD W. LaTouRETTE, 
Frank A. LEFFINGWELL, 
Harry S. Marx, 

Kenneto A. Moore. 





EDUCATION FOR PRACTICE 


During the year 1943 the Committee on Education for Practice 
before the Interstate Commerce Commission, because of the widespread 
residence of its members, has not been able to hold any meetings. 

Members of the Committee have assisted the Interstate Commerce 
Commission in preparation of outlines of questions to be used in the 
examinations for admission to practice before the Interstate Commerce 
Commission. 

Individual members have taken a deep interest in the subject and 
have made suggestions. One of these suggestions grows out of the 
discussion of the subject, ‘‘Education for Practice’’ at the 3rd annual 
meeting of the Association in 1931-32. That was a plan to make a survey 
of the courses now being offered by the various educational institutions 
which purport to prepare for practice before the Interstate Commerce 
Commission. That plan was not carried out due to lack of funds; and 
the Association tendered its services to the Interstate Commerce Com- 
mission if it should desire to make its own survey of such courses of 
study. 

Mr. James M. Davison, Jr., a member of the Committee has offered 
a specific outline of a questionnaire to be submitted to all known schools 
and colleges, as a means of determining enrollment requirements, num- 
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ber of semesters required to complete the courses, outline of the courses 
in-detail, the enrollment of students in past years, biographical sketches 
of instructors who conduct the courses, and other details. It has not 
been deemed expedient to follow up this suggestion unless the plan 
shall have been endorsed by the Association and the necessary funds 
provided to analyze and report upon the facts developed by such a 
questionnaire. 

One inherent difficulty with the purely academic courses offered by 
schools and colleges is that the traffic profession up to this time has not 
been developed to a point where a large number of students would leave 
their homes in various parts of the country to attend a selected institu- 
tion for a full-time academic course of two to four years. Another 
inherent difficulty in dealing with this subject is the fact that most men 
who are in the traffic profession have slid into it gradually by force of 
circumstances rather than by selecting traffic as a profession. Most men 
now in the traffic profession have slid into the work in a subordinate 
position as a means of livelihood; and it is doubtful if any prospective 
students are in a financial position to take a full-time college course in 
traffic management. 

Another inherent difficulty is that the men engaged in traffic work 
possess varied backgrounds of education, depending upon the amount 
of academic credits acquired in high schools and colleges, the specialized 
character of their first full-time employment in traffic, the number of 
years engaged in traffic work and the geographical area of distribution 
of goods which comes under their supervision. A course adapted to one 
man would be unsuited to many others. 

Let us suppose that in a city of 200,000 population there were 
twenty men interested in advancing their knowledge of traffic manage- 
ment. It is probable that all of them would be engaged in full-time 
employment by some industry or carrier; that the older ones would have 
families; and that few, if any of them, would give even two hours per 
night and five days per week for say two years necessary to complete a 
comprehensive course. What would interest the older and experienced 
man would be too advanced for the beginner. The older and experienced 
man who had participated as a witness or otherwise in cases before the 
regulatory commissions would desire, primarily, instruction in educa- 
tion for practice before the Commission, whereas the younger man and 
the beginner would desire, first, an entirely different course of study 
beginning with freight classification, freight tariffs, etc. The question 
would then resolve itself in that locality into one of individual instrue- 
tion to fit the needs of each prospective student. 

Unless a large number of students can be assembled at one point 
to take instruction in the several branches of traffic management and 
practice before the Interstate Commerce Commission, the cost of pro- 
viding competent instructors would be prohibitive. Perhaps the best 
course for the beginner or the advanced traffic manager would be to 
select one of the available correspondence courses or to follow a prepared 
outline of study of existing manuals and books. 
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Individual traffic clubs, which are members of the Associated Traffic 
Clubs, have struggled with the idea of providing a regular course of 
instruction in traffic management and practice, but it is doubtful whether 
such efforts could succeed in traffic clubs of other than a few of the 
largest cities in the country. 

This subject has been given sober thought over a period of years 
by many practitioners before the Commission. The subject has also 
been studied by the Committee on Education and Research of the 
Associated Traffic Clubs of America. The chairman of that Committee, 
Dr. G. Lloyd Wilson, has prepared perhaps the finest combined outline 
of study courses and selected bibliographies on transportation and 
traffic management which has been printed. The book was published in 
October 1941 by the Associated Traffic Clubs of America and issued to 
its members. The secretary of that Association is Mr. A. 8. Beery, 
Commercial Agent, Railway Express Agency, 817 South Wells St., 
Chicago, Tl. 

The members of the Traffic Club of Chicago have available to them 
in their library perhaps the finest collection of books dealing with the 
subjects of transportation and traffic management. Traffic men in other 
parts of the United States do not have available to them such a wealth 
of material. The expense of accumulating a library of this type would 
be prohibitive so far as any individual student is concerned. 

One of the best forms of self-advancement in traffic management 
and practice before the Commission is a course of reading of the Annual 
Reports of the Interstate Commerce Commission, the I. C. C. Practt- 
TIONERS’ JOURNAL, and current lessons which appear from time to time 
in the ‘‘Traffic World’’. In the press of war times it is doubtful 
whether any employed traffic man could find any more time to devote 
to self advancement than would be required to read the current articles 
in these publications, supplemented perhaps by correspondence courses 
from institutions such as the LaSalle Extension University in Chicago 
and the College of Advanced Traffic of New York. 

The Association of Practitioners has authorized the Committee on 
Education for Practice to prepare a ‘‘Manual of Practice and Procedure 
before the Interstate Commerce Commission’’ for use primarily of those 
who have occasion to institute formal proceedings before the Interstate 
Commerce Commission. 

This work was undertaken, first, by Mr. Walter McFarland of 
Chicago, Assistant General Counsel of the C. B. & Q. Railroad, and 
formerly Assistant Chief Counsel of the Interstate Commerce Commis- 
sion. When Mr. McFarland’s work on the Manual was nearing comple- 
tion, the Commission adopted its Revised General Rules of Practice, 
effective September 15, 1942. In the meantime the Act had been broad- 
ened to cover water carriers and freight forwarders. Mr. McFarland 
was unable to revise and complete the work because of press of duties 
and the task was assigned to the chairman of the Committee on Educa- 
tion for Practice. The task is now about three-fourths complete. Every 
effort was made to issue the Manual during the stage of transition from 
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the old rules of practice to the new rules of practice, but the job has 
required so much research that it could not be done quickly or promptly. 

The Committee is seeking light upon the question of education in 
traffic management and the question of practice and procedure before 
the Commission and earnestly requests that members of the Association 
who are interested in this subject will pass their thoughts along to this 
Committee for its guidance. 


Respectfully, 


. ©. Hiwtyer, Chairman, 
. F. BoHMAN, 
. Davison, JR., 


AuBErt A. Mattson, 
BauTHasarR H. Meyer, 
CLARENCE A. MILLER, 


A. H. ScHwIerTert. 
Jacksonville, Fla. 


August 25, 1943. 





MEMORIALS 


It is with deep respect and sincere sorrow that your Committee on 
Memorials here submits the names of those of our members who have 
passed on since the previous report of the committee, including one 
concerning whose earlier death no information had previously been 
received. Brief biographical sketches follow: 


Lewis K. Auten died at Point Pleasant, W. Va., April 12, 1943, as 
the result of a train accident. Born December 21, 1879 at Pleasant 
Ridge, Ohio, his first employment was with the Pennsylvania Railroad 
at Cincinnati. Later he accepted a position as shipping clerk with the 
Boldt Glass Company at that point. While so employed, he studied 
Traffic and Commercial Law at the University of Cincinnati, and in 
time became assistant traffic manager and purchasing agent of the 
Cincinnati, Ohio, and Huntington, W. Va., plants of the Boldt Company. 
In 1927 he was appointed traffic manager and purchasing agent of the 
Adamston Flat Glass Company of Clarksburg, W. Va., from which 
position he was given leave of absence in June, 1942, for the duration 
of the war. Subsequently Mr. Auten served as chief traffic clerk for the 
Maxon Construction Company, a contractor engaged in the erection of 
docks and buildings for the United States Navy at Point Pleasant. He 
was a member of the Loyal Order of Moose and the Masonic fraternity. 
He is survived by his widow, Mrs. Cecil Auten, and four children, 
Ralph Auten, of the Seabees, Mrs. Lucile Guenther, Pittsburgh, Pa., 
Mrs. Dorothy Quinlan, of Ellicott City, Md., and Mrs. Audrey Francine, 
Detroit, Mich. 
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Arthur Bingham Ayers, traffic manager of the Cream of Wheat 
Corporation, Minneapolis, Minn., president and director of the Min- 
neapolis Traffic Association ; and prior to his last illness chairman of the 
Northwest Shippers Advisory Board, passed away May 16, 1943. Mr. 
Ayers was born at Estes Brook, Minn., April 25, 1875, his parents being 
Charles Whitmore and Margaret Jane Bingham Ayers. He attended 
high school in St. Cloud, Minn., and also the Minnesota School of Busi- 
ness, Minneapolis. After serving the Chicago, Burlington & Quincy 
Railroad in a clerical capacity for five years he went to the Denver & Rio 
Grande Railroad as traveling freight & passenger agent, and in this 
capacity and that of general agent, Minneapolis, spent the next 11 
years. From August, 1918 until the date of his death Mr. Ayers was 
traffic manager of the Cream of Wheat Corporation as above stated. He 
was a director of the National Industrial Traffic League, the Canadian 
Industrial Traffic League, and a past president of the Minneapolis Traffic 
Club. He was a member of the Congregational Church, a 33rd Degree, 
Seottish Rite Mason, and had received various masonic honors. He is 
survived by his widow, Mrs. Emma Adeline Osborne Ayers, two children, 
Charles Osborne Ayers and Elizabeth Bingham Ayers, one grandchild, 
three sisters and one brother. 


Milton P. Bauman, Secretary of the Association of Interstate Com- 
merce Commission Practitioners since 1936, died of a heart attack on 
January 28, 1943. Mr. Bauman was born in New York City August 26, 


1892, and was a well-known specialist in interstate commerce matters. 
Connected with the traffic department of Colgate & Company for some 
years, he resigned in 1926 to form a general traffic service organization 
under his own name. He headed this organization until his death. Mr. 
Bauman had served as traffic consultant for the State of New Jersey, 
and represented many manufacturing and shipping interests before the 
Commission. From 1929 to 1932 he was chairman of the New Jersey 
Traffic Advisory Committee and from 1932 to 1934 was chairman of the 
Shippers Conference of Greater New York. Earlier he had been traffic 
manager of the Atlantic Terra Cotta Company, of Jersey City, N. J. 
Mr. Bauman was a staunch and able defender of the right of non- 
lawyers to appear before the Commission and other public administrative 
bodies. He was a member (and former vice president) of the Traffic 
Club of New York, the Traffic Club of Newark, the New Jersey Indus- 
trial Traffic League, National Industrial Traffic League, Shippers’ Con- 
ference of New York, the Commerce & Industry Association of New York, 
Associated Traffic Clubs of America, the Shipsinkers and the American 
Airmail Society. He was also a former vice-president of the Association 
of I. C. C. Practitioners. He is survived by his widow, Mrs. Laura 
McDavit Bauman, a son, Louis McDavit and a daughter, Carolyn Edna. 
Mr. Bauman’s likeness and a sketch of his life appear in the I. C. C. 
PRACTITIONER’S JOURNAL for February, 1943, at pages 426 and 427. 


William A. Cole, general counsel of the Boston & Maine Railroad 
died suddenly at Concord, N. H. on March 2, 1943, following a collapse 
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shortly after appearing at a legislative hearing at the State House. Mr. 
Cole was born in Kennebunk, Maine, June 5, 1887, and after attending 
the local schools at that point was graduated from Harvard College in 
the class of 1909 and from Harvard Law School in 1912. He had been 
head of the legal department of the Boston & Maine since August, 1939, 
and was connected with that department in various capacities for more 
than 25 years. For many years, as general solicitor and general attorney, 
he handled all the railroad’s commerce work, and its appearances before 
the Interstate Commerce Commission as well as the various State regu- 
latory bodies of New England. Mr. Cole was a member of the Algonquin 
Club, the Boston Madison Square Garden Club, and the Harvard Club. 
He was a bachelor and is survived by his sister, Mrs. H. W. Day, and 


three brothers, Robert T., Joseph T., and Walter R. Cole, all of Kenne- 
bunk. 


G. Walter Coyle, traffic manager of the National Portland Cement 
Company, Philadelphia, died in that city April 27, 1943, at the age of 
53. Mr. Coyle was born in Philadelphia and there received his educa- 
tion. For a number of years he was a representative of the Port of 
Philadelphia Ocean Traffic Bureau. Following the organization of the 
National Portland Cement Company in 1933, he became its traffic man- 
ager. Subsequently he held the positions of sales manager, credit 
manager and district manager, and on August 1, 1942, was appointed 
assistant treasurer of the company. Mr. Coyle was a Mason and a 


member of the Union League, National Credit Association, Traffic Club 
of Philadelphia, and the Commercial Exchange of Philadelphia. He is 
survived by his widow, Mrs. Ruth F. Coyle, a daughter Leonore, a son, 
G. William, attending officers’ training school, U. S. Army, his mother, 
Mrs. Caroline M. Coyle, and four sisters. 


Wiliam Francis Everding, traffic manager of Brown Company, 
Berlin, N. H. since November 2, 1925, died suddenly October 3, 1942, 
in Indianapolis, Indiana, of a heart attack. Mr. Everding was attending 
a conference at Indianapolis at the time of his death. He entered 
transportation service with the New York, New Haven and Hartford 
Railroad in 1908 and was with the New England Tariff Bureau from 
1910 to 1916. From 1916 to 1918 he held various positions with the 
Grand Trunk Railway and the Boston & Albany Railroad. From 1918 
until he entered the service of the Brown Company, Mr. Everding was 
assistant traffic manager of Eastern Steamship Lines at Boston. He 
was born in Branford, Conn., January 15, 1892. He is survived by his 
widow, Mrs. Victoria Everding. He was a member of the Elks Club and 
the Odd Fellows. 


Bernard T. Finn, assistant traffic manager, Pioneer Stock Paper 
Company, Chicago, died of myocarditis on July 20, 1943. Mr. Finn 
was born in Chicago, September 12, 1890. His education was received 
in the grammar and high schools of that city supplemented by a four- 
year course in business college and special courses in traffic management 
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and Interstate Commerce Law and Procedure. Mr. Finn was employed 
by the Wabash Railroad as rate clerk and later by the Midwest Box 
Company as traffic manager. When this company was absorbed by the 
Container Corporation of America in 1926, he became eastern Traffic 
Manager of the latter, and about 1936 was appointed assistant traffic 
manager of the Pioneer Paper Stock Company, a subsidiary of the. Con- 
tainer Corporation of America. Mr. Finn was a member of the Traffic 
Club of Chicago, and the LaSalle General Assembly, Knights of Colum- 
bus. He is survived by his widow and two brothers. 


John Augustin Gallaher, commerce counsel of the Denver & Rio 
Grande Western Railroad, passed away on December 20, 1942 in Denver, 
Colorado, after a brief illness. Mr. Gallaher was born May 29, 1873, 
in Augusta, Georgia, and going to Denver in 1902, became a law clerk. 
Graduated from the University of Denver in 1911 he was admitted to 
the Colorado bar in 1913. In 1922 he became commerce counsel as above, 
and held this position until his death. He was a member of the Ameri- 
ean, the Colorado, and the Denver Bar Associations, the City Club, and 
the Knights of Columbus at Denver, of which he was a past master. He 
was active in Catholic affairs and in the Big Brother Organization; also 
the American Association of Passenger Traffic Officials. He is survived 
by his widow, Mrs. Mary M. Dooner Gallaher, and a daughter, Marjorie 
Gallaher. 


William D. Goble, traffic manager of the National Lime & Stone 
Company of Findlay, Ohio, died of a heart attack November 3, 1942, at 
his home in Findlay. Mr. Goble was born at Rockport, Ohio, October 
24, 1884, and had served with the National Lime & Stone Company since 
1918. He was Chairman of the Stone and Slag Committee of the Great 
Lakes Regional Advisory Board, first president of the Central Ohio 
Traffic Club and a member of the Ohio Association of Transportation 
Practitioners, the Toledo Transportation Club, the Lima Traffic Club, 
and the Findlay Country Club. He was also a Mason. Mr. Goble is 
survived by his widow, Mrs. Mable A. Redrup Goble, a sister, Mrs. Caly 
Harpster of West Carrollton, Ohio; and a brother, A. B. Goble of Lima, 
Ohio. 


William Graves was born at Birmingham, Alabama, on January 
16th, 1890, the son of Charles and Clara Estelle Graves and passed away 
on March 24th, 1943, during his sleep. He attended the public schools 
at Birmingham. His first employment was with the A. B. & A. Railroad 
at Birmingham, and he left there October 8th, 1910 for Houston to enter 
the service of the Southern Pacific Railroad. He attended the School of 
Law at Houston following which he became affiliated with the law firm 
of Fulbright & Crooker. Mr. Graves served as traffic manager for the 
Houston Chamber of Commerce and in 1924 and for ten years following, 
conducted his own business representing shippers in rate and trans- 
portation matters. It was during this period that he made the tonnage 
survey in support of the proposal to canalize the Guadalupe River to 
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Cuero, Texas, for which he received much commendation. He was 
traffic manager of the Houston Milling Co., at the time of his death. 
He is survived by his widow, Mrs. Theresa Braun Graves, one son, 
William Graves, Jr., two daughters, Miss Estelle Graves and Miss Mar- 
jorie Lee Graves and one grand-daughter, Dianna Marie Graves, all of 
Houston, Texas. 


Edgar Lee Greever, died suddenly April 6, 1943, of a heart attack 
suffered at his home in Tazewell, Virginia. Mr. Greever was born in 
Burkes Garden, Virginia, September 28, 1866. An alumnus of Roanoke 
College, he served this institution as a trustee for many years. His pro- 
fessional education was received at the University of Virginia, and he 
was a past member of the board of visitors of that institution. Mr. 
Greever was the senior member of the law firm of Greever and Gillespie, 
organized in 1894. He was a lawyer of more than local note. He helped 
organize the Pocahontas Operators Association of which he was general 
counsel for many years. The principal figure in the organization of 
Appalachian Coals, Inc., he led the legal fight through the Supreme 
Court of the United States to sustain that organization. He was also 
general counsel for the Pocahontas Fuel Company and one of the leading 
counsel of the Norfolk & Western Railway Company. Mr. Greever was 
high in Masonry and a Shriner. He was an active member of the 
Lutheran Church, a member of the American Bar Association, and the 
University Club of Washington, D. C. He is survived by his widow, 
Mrs. Bessie M. Crute Greever, and the following named brothers and 
sisters: A. 8. Greever, superintendent of schools, Tazewell County, Dr. 
Walton H. Greever, of New York City, Mrs. E. H. Copenhaver of 
Marion, Va., Mrs. C. J. Moss, Miss Ida Greever, and Miss Emma Greever, 
all of Burkes Garden, Va. 


Sidney H. Johnson was born June 23, 1893 in Denver, Colorado, 
the son of Frank P. and Mureta Johnson. He attended the public 
schools and the University of Denver, and in due course was admitted 
to the bar in Colorado. In 1930 he removed to and opened a law office 
in Granger, Iowa. Eleven years later he again moved—this time locating 
in Des Moines, where he died at the Iowa Lutheran Hospital, December 
15, 1942, of heart and kidney trouble. Mr. Johnson was a Mason and a 
member of the American Legion. He is survived by his widow, Mrs. 
Salone Cunningham Johnson, and a daughter, Sidney Judith Johnson, 
born January 23, 1943, a little more than a month after her father’s 
death. He is also survived by Judge and Mrs. Frank P. Johnson, his 
father and mother, a brother Paul, and a sister, Mrs. C. E. Eccles, all 
of Denver, and Mrs. Fred Wilie, a sister, of Colorado Springs, Colorado. 


William L. Johnson died February 15, 1948, at Providence Hospital, 
Sandusky, Ohio. He was born in Sandusky January 10, 1891. Former- 
ly employed by the New York Central and the Baltimore & Ohio Rail- 
road Companies, he entered the service of the Hinde & Dauch Paper 
Company in Sandusky, becoming general traffic manager in April 1928. 
He held this position until his death. He was a member of the Masonic 
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fraternity, the Sandusky Chamber of Commerce and The Toledo Trans- 
portation Club. He is survived by his widow and one son. 


Thomas Price Littlepage, prominent Washington attorney, cited by 
the Cosmopolitan Club of the National Capital, as ‘‘The citizen who 
performed the most outstanding and unselfish service to the City’’ 
during 1934, died in Emergency Hospital, Washington, D. C., of a heart 
attack while under treatment for pneumonia, December 10, 1942. Mr. 
Littlepage was born in Spencer County, Indiana, January 6, 1873, the 
son of Thomas Price and Caroline Celeste Barnett Littlepage. Educated 
at Indiana State Normal, Terre Haute, Indiana, and the Columbian 
University (now George Washington University) in the National Capi- 
tal, where he received his law degrees, he had taught school for eight 
years before coming to Washington as secretary to Senator Hemenway of 
Indiana. He was senior partner in the law firm of Littlepage, Littlepage 
& Williams, a director of Liberty National Bank and vice president and 
director of the Bank of Bowie, in Maryland. Long active in Washington 
and Maryland Republican circles, Mr. Littlepage was elected treasurer 
of the League of Republican State Clubs of the District of Columbia. 
He served for a number of years as a member of its executive committee 
and as vice-president. At that time he was active as a speaker and 
member of the Campaign Committee of the allied Republican organiza- 
tions of Washington, serving in 1928 as a presidential elector from 
Maryland. He held various positions of prominence in Washington, 
including that of president of the ‘‘old’’ Chamber of Commerce, now 
merged with the Board of Trade. Mr. Littlepage was a member of the 
Cosmos Club, the Board of Trade, which he served as director and 
general counsel, the Alfalfa Club, of which he was past president, and 
Temple Noyes Lodge, F. A. A. M. He is survived by his widow, Mrs. 
Ella P. Littlepage, and their five children: Mrs. Willard L. Hart, Mrs. 
Wn. B. Fletcher, Jr., and John M. Littlepage of Washington; Thomas 
P. Littlepage, Jr., of the United States Navy, and James H. Littlepage, 
of Richmond, Virginia. 


Hugh E. McGiveron, general traffic Manager for the Motor Wheel 
Corporation, Lansing, Michigan, for 25 years, died at Cocoa, Florida, 
February 25, 1943, having gone there in the hope of recovering his 
health. Previous to going with the Motor Wheel Corporation Mr. 
McGiveron spent 19 years in the service of the Grand Trunk Railroad. 
He was born at Okemos, Michigan, July 25, 1877. He was a member of 
the National Industrial Traffic League, the Great Lakes Regional Ad- 
visory Board, the Automotive Council for War Production, the National 
Freight Traffic Golf Association, and a past master of the Okemos 
Masonic Lodge. Mr. McGiveron is survived by his widow, four daughters, 
a son, his mother, two sisters and two brothers. 


W. J. Oven, of Tallahassee, Florida, passed away on March 10, 1943 
after an illness of several months. (No other information available.) 

Henry J. Saunders, consulting engineer, died at Doctors’ Hospital, 
Washington, D. C. on August 14, 1943. Born in Mt. Pleasant, Iowa, 





1046 1. C. C. PRACTITIONERS’ JOURNAL 





January 14, 1880, he was graduated from the University of Wisconsin 
in 1903 and received his Degree in Civil Engineering from the Univer. 
sity of Wisconsin in 1910. From 1899 to 1914 he was employed by the 
Union Pacific Railroad, the United States Reclamation Service, and was 
with several engineering companies including Ford, Bacon and Davis, 
and the Arnold Company of Chicago. In 1912 he opened a Consulting 
Engineer’s office in Valier, Montana. In July, 1914 he entered the 
service of the Interstate Commerce Commission, Bureau of Valuation, 
in San Francisco, being transferred to Washington, D. C. as Assistant 
Supervising Engineer of the Bureau in 1921. During the fifteen years 
he was a Consulting Engineer he was retained by various railroads and 
public utilities, and represented the U. S. War Department, The Ten- 
nessee Valley Authority, State Commissions in Virginia, Florida, North 
and South Carolina and the District of Columbia, as well as various 
other interests. He also represented steamship lines, air lines, and motor 
carriers. Mr. Saunders represented the Southern Governors’ Rate Con- 
ference from the beginning until the first of August, 1943. A member 
of the Presbyterian church, he was also a member of the Association of 
I. C. C. Practitioners, the American Society of Civil Engineers, the 
Washington Society of Engineers, Chairman of the Public Utilities and 
Transportation Committee of the Washington Board of Trade, and the 
National Aeronautic Association. He was the author of various articles 
appearing in technical magazines, and had lectured upon valuation 
matters before the Washington Society of Engineers and the engineering 
students of the University of Wisconsin and George Washington Uni- 
versity. He is survived by his widow, Mrs. Virginia H. Saunders, a 
daughter, Mrs. Barbara S. Hovermale and a son, Henry J. Saunders, Jr., 
all of Washington, D. C. 


Cecil Shane, senior member of the law firm of Shane & Fendler, 
Blytheville, Arkansas, died suddenly in his office on February 26, 1942.’ 
Mr. Shane was born at Paragould, Arkansas, February 12, 1887, the son 
of John and Clara Day Shane. He attended the public schools at 
Paragould and was graduated from the University of Arkansas in 1911. 
Two years later he received his law degree from Cumberland University, 
Lebanon, Tennessee, and was admitted to the bar. Mr. Shane helped 
to organize the first military unit in Paragould in the first World War, 
and had 21 months service in the army, including six months in France. 
He held the rank of captain when discharged. Upon his return from 
the war he resumed the practice of law and served two terms as prosecut- 
ing attorney for his circuit, removing to Blytheville in 1923. During 
the 18 years that Mr. Shane lived in the latter city, he served as mayor 
for four years, was president of the school board, and president of the 
Chamber of Commerce. He was past commander of Dud Cason Post 
No. 24, American Legion, Blytheville, a member of the Blytheville Bar 
Association, the Bar Association of Arkansas, and the American Bar 
Association. He is survived by his widow, Mrs. Pauline Bush Shane, 
and one daughter, Mrs. T. P. Wright of St. Louis, Mo. 
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Clare B. Tefft, manager, transportation department, the Toledo 
Chamber of Commerce, Toledo, Ohio, was fatally injured in an auto- 
mobile accident on the evening of May 28, 1943, and died the same night 
in The Women’s and Children’s Hospital of that city. Mr. Tefft was 
born in Pompei, Michigan, August 12, 1891. Educated in the schools 
of Saginaw, Michigan, he was later graduated from Ferris Institute at 
Big Rapids, Michigan, having taken a course in commercial law in that 
institute. After a period in which he served the Michigan Central 
Railroad at Niles, Michigan, he went to the Pere Marquette Railway as 
traveling auditor. His first professional traffic service was at Lansing, 
Michigan, his second was as traffic commissioner of the Kalamazoo 
Chamber of Commerce. He went to the Toledo Chamber of Commerce 
in 1928, remaining there as manager, transportation department, until 
his death. 


Frederick M. Varah, for 22 years Manager, Industrial and Trans- 
portation Bureau, Syracuse Chamber of Commerce, died on April 20, 
1943. He had been in failing health for three years. Mr. Varah was 
born in Syracuse, N. Y. on July 24, 1893, the son of Frederick N. and 
Mary McAllen Varah. He attended Franklin School and the old Tech- 
nical High School, after which he was in the employ of the New York 
Central Railroad for a number of years. From the latter company he 
went with the Syracuse Rendering Company as traffic manager. Join- 
ing the staff of the Syracuse Chamber of Commerce as assistant traffic 
manager, Mr. Varah was advanced to the position of Manager, Industrial 
and Transportation Bureau a year later. He was secretary and treas- 
urer of the Syracuse Traffic Club for many years. He also served on 
the Board of the Traffic Council of the Associated Industries of New 
York State, Inc., and on the Board of the New York State Waterways 
Association. He was a member of the Atlantic States Shippers Advis- 
ory Board, and was the Syracuse representative on the Bureau of 
Foreign and Domestic Commerce of the U. 8S. Department of Commerce. 
Mr. Varah was active in the affairs of the Liederkranz, the Automobile 
Club of Syracuse, the Syracuse Yacht and Country Club and Westmin- 
ster Presbyterian Church. He is survived by his wife, Caroline Steem 
Varah, two daughters, the Misses Shirley Louise and Caroline Jannet 
Varah, and by two sisters, Mrs. Earl F. Ireland of Syracuse and Mrs. 
Harry L. Edick of Cortland, N. Y. 


Jonas Waffle passed away on February 17, 1943 at St. Anthony 
Hospital, Terre Haute, Ind. Burial was in Mt. Greenwood Cemetery, 
Chicago. Born in Chicago on October 25, 1880, Mr. Waffle was educated 
in the grade and high schools of that city. He entered the service of the 
Lake Shore & Michigan Southern Railway in Chicago as stenographer 
and later became traffic manager of the Chicago, Milwaukee & Gary 
Railway, serving in this capacity from 1906 to 1918. In 1919 he became 
associated with the Indiana Coal Industry and continued therewith in 
an executive capacity until the time of his death. With the establish- 
ment of the N. R. A. in 1933 he represented the Indiana Coal Code Au- 
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thority and with its termination and the enactment of the Bituminous 
Coal Acts of 1932 and 1937, became executive secretary of the organiza- 
tion established under those laws. When the Indiana Coals Corporation 
was established early in 1942 he was elected chairman of its board of 
directors. In addition to his widow, Mrs. Jessie Maude Magrath Waffle, 
he is survived by a son, Lieutenant Eugene M. Waffle, Army Air Corps, 
Washington, D. C.; a granddaughter, Jean Waffle, and three sisters, Mrs. 
Alexander Brough of Beverly Hills, Chicago; Mrs. Annie Stephenson, 
Downers Grove, Illinois; and Mrs. Ossin Hively, Alliance, Ohio. Mr. 
Waffle was a member of the B. P. O. E. and the Masonic Order, and held 
memberships in the Union League Club of Chicago, Columbia Club of 
Indianapolis, Traffic Club of Chicago, Traffic Club of Indianapolis, and 
the Terre Haute Transportation Club. 


Foster M. Wintermute, independent tariff publishing agent for 
motor carriers, died in Lansing, Michigan, February 17, 1942. Mr. 
Wintermute was born in Kansas City, Missouri, December 10, 1887, and 
was connected with the Michigan Public Service Commission from 1909 
to 1933. He was also connected with the Motor Carriers Club of the 
Central Freight Association at Detroit during the years 1934 and 1935. 
He was with, and for the greater part of the time was publishing agent 
for, the Michigan Intra-State Motor Tariff Bureau through the years 
1936 to 1940, inclusive. He was a member of the Masonic fraternity. 
From 1941 until his death, Mr. Wintermute operated independently, as 
stated above. Mr. Wintermute is survived by his widow, Mrs. Marie 
Wintermute and four sons, Donald, Kenneth, Robert and Gerald. 


Edward G@. Woods, general counsel for the Hearst interests in Chi- 
cago, died October 26, 1942, in Presbyterian Hospital of a heart ailment 
from which he had suffered for more than a year. Mr. Woods was 59 
years of age. He came to Chicago in 1907. A native of Stanbury, Mis- 
souri, he attended elementary and preparatory schools there, studied 
at the University of Chicago, and received his law degree from John Mar- 
shall Law School in 1907. Mr. Woods was at one time counsel for all 
Hearst enterprises. He was a partner in the law firm of Keehn, Woods, 
Weisl & Keeley until he assumed the post of general counsel for the 
Hearst newspapers in Chicago in 1930. He was well-known in legal 
circles, a member of the Illinois State Bar Association, the Chicago Bar 
Association, and the New York Bar Association. He was also a member 
of the Chicago, Mid Day, Woodstock and North Shore Country Clubs. 
Surviving are his widow and a daughter, Mrs. Eunice Vollersten. 


Respectfully submitted, 
Epwarp H. DeGroot, Jr., Chairman. 


Davin G. SHEARER 

W. ALBERT WILDE 
Wim I. Woopcocg, Jr. 
J. H. Wrieut 


CHARLES W. BRADEN 
FRANK H. Cote 
Rospert HuTCHERSON 
GrorcE H. OstERMANN 


9-1-43. 
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PROCEDURE 


Legislative action in the broad general field of administrative 
procedure has been at a standstill during the past year; largely, per- 
haps, because of a rather widely held belief that wartime action of any 
Government Agency must be expedited to such an extent as not to per- 
mit the exercise of procedures generally accepted as essential during 
times of peace. The Committee on Procedure is able to report, however, 
that the Interstate Commerce Commission has not found it necessary to 
relax any of the safeguards to the public inherent in its rules of pro- 
cedure in order to perform its wartime duties with promptness and 
efficiency. 

In the opinion of the Committee on Procedure this demonstration 
of the flexibility of the Commission’s Rules of Practice supports con- 
tinued adherence by the Association to the policy it has heretofore 
adopted that no major changes in those Rules should be required through 
legislation. The fact that these Rules are so adaptable to present emer- 
gency conditions also serves as a tribute to the efforts of the Commis- 
sion’s Committee, consisting of Commissioners Aitchison, Porter and 
Mahaffie, who completely revised and modernized the Commission’s Rules 
of Practice last year, and to the members of the Association’s Special 
Committee on Revision of the I. C. C. Rules of Practice. 

This committee has received no specific recommendations of amend- 
ments or changes in the Rules of Practice during this year. A letter 
was received from Mr. O. H. Brown of Waupaca, Wisconsin, suggesting 
that in Rule 21 (b), the words ‘‘seasonably’’ as used in connection with 
requests for extensions of time, and ‘‘promptly’’ as used to describe the 
manner in which other parties to a case should be advised of the grant- 
ing of extensions of time, might be too indefinite. 

Mr. Brown was advised informally that it was believed that the 
word ‘‘seasonably’’ was used with the express intention of according 
the Commission considerable latitude of judgment in granting exten- 
sions of time, dependent upon particular circumstances; and that the 
word ‘‘promptly’’ as used in Rule 21 (b) was chosen on the theory that 
practitioners would avoid in every way possible the placing of an ad- 
versary at a disadvantage because of the granting of an extension of time. 
Although further correspondence was invited, Mr. Brown did not fol- 
low the matter further, and his suggestions therefore were not the sub- 
ject of formal action by the Committee on Procedure. 


CHARLEs E. BLAINE JOHN J. FirzpaTrRick 
FREEMAN BRADFORD E. A. Hopkinson 

R. F. Bur.ey Pau H. JOHANSEN 
Leo P. Day Huex WHite 


KENNETH J. McAvuuirre, Chairman 
9-1-43, 
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BOARD OF EDITORS OF THE I. C. C. PRACTITIONERS’ JOURNAL 


The Board of Editors of the Journal wishes to report that during 
the year 1942-43 a continued effort has been made to improve the publi- 
cation. Nine issues, having a total of 1,001 pages, have been printed. 

We feel fortunate in having obtained from the Interstate Commerce 
Commission permission to publish two studies by Examiners Charles 
W. Berry and C. Elliot Stiles dealing with Proportional Rates and 
Stopping in Transit Privileges. These studies were printed in the 
March, April and May issues of the Journal. It is interesting to note 
that the Supreme Court of the United States cited the Berry Study on 
Proportional Rates in Interstate Commerce Commission v. Inland Water- 
ways Corporation, No. 175, decided June 14, 1943, 87 Supreme Court, 
Law. ed. Adv. Ops., 1200, 1207. 

Due to the press of work, one of the contributors to the Journal, 
Mr. Alfred P. Thom, Jr., will be unable to continue to handle the sec- 
tions designated as ‘‘ Bills and Resolutions Introduced in Congress’’ and 
the ‘‘Supreme Court of the United States.’’ The Association is very 
grateful to Mr. Thom for his able assistance in making this information 
available during the year 1942-43. We are glad to report that this 
work will be taken over by the former Editor, Mr. Clarence A. Miller, 
Vice-President and General Counsel of the American Short Line Rail- 
road Association, beginning with the October, 1943, issue. 


Respectfully submitted, 
Warren H. Waaner, Editor-in-Chief. 
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COMMITTEE ON MEMBERSHIP 


During the year ending in the fall of 1941 a special effort was made 
throughout the country to increase the membership of the Association 
by appointment of Regional Committees under the leadership of specially 
designated Chairmen. The results of that effort were very satisfactory. 
In several of the localities throughout the country we were unable at 
that time to secure such Regional Committees with suitable Chairmen. 
Therefore, during the past year Regional Special Chairmen have ap- 
pointed local special committees and are securing members in their dis- 
tricts. Our regular Membership Committee also has been active in se- 
curing new members during the past year. 

In addition to the foregoing work, there are still a few Metropolitan 
centers which have not been sufficiently covered. These should be given 
special attention during the coming year. 

The special effort which has been made to increase our member- 
ship during the past two years has brought the total number up to the 
largest membership the Association has enjoyed. At some future date, 
say in two or three years, the Association should again canvass the 
country through special membership committees in each District. Only 
by these periodic systematic efforts can the peculiar advantages of 
membership in our Association be kept before the practitioners and a 
growing Association insured. 
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As an indication of what a special effort can accomplish, it will be 
noted that the year ending in 1943 netted some 260 new members. 

We acknowledge with appreciation the splendid cooperation of 
those who have made it possible for us to report an increase in mem- 
bership. 

Respectfully submitted, 


C. R. Hm.yer, Chairman, 
A. H. Frereuson, 
Wiuiam Grar, 
Karu D. Loos, 
StTanuey C. Hiaerns, 
H. V. C. Wang, 

C. T. Kieore, 
Frank H. LUTHER, 
Harry A. Mintz, 
Ricuarp F. Woop, 
RENE A. STIEGLER, 
JoHN J. DEE, 

A. L. Voat, 

J. B. C. Kyiaut, 
Raupx L. SHEPHERD, 


Irvine F. Lyons. 
9-15-43. 





PROFESSIONAL ETHICS AND GRIEVANCES 


The Committee on Professional Ethics and Grievances submits its 
annual report for presentation to the Association at the forthcoming an- 
nual meeting thereof. 

There has been referred to this Committee the recommendation of 
the Special Committee on Revision of the Constitution and By-Laws 
of the Association, which appears on pages 994-995 of the Journal for 
September, 1942, that there be included in the Code of Ethics a canon 
comparable to Article IX of the By-Laws of the Association, regulating 
the use of the titles ‘‘ Attorney’’ and ‘‘Counsel.’’ After due consider- 
ation of said recommendation and in the belief that frequent misuse of 
such titles by practitioners who are not members of the Association, can 
be more easily controlled were such a provision incorporated in the 
Code, this Committee recommends that the Code of Ethics of the Asso- 
ciation be amended by adding thereto a canon in the form, or substan- 
tially in the following form: 


‘‘No member of the Association not admitted to the bar shall 
use the title ‘Attorney’ or ‘Counsel,’ but should use the title ‘Traffic 
Manager,’ ‘Practitioner before the Interstate Commerce Commis- 
sion,’ ‘Registered Practitioner,’ or other appropriate title or desig- 
nation.”’ 


In the course of the year two complaints were received by this 
Committee. These involved practices deemed by the Committee to be 
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violative of Canons 32 and 16 of the code relating to advertising and to 
contingent fees. Due to the time of receipt of one of the complaints and 
certain preliminary inquiries no action has yet been taken with respect 
thereto. As is the custom of this Committee, facts and details relating to 
the complaint and inquiry concerning which conclusions have been 
reached by this Committee are omitted from this report and such in- 
formation is contained in a report to the Executive Committee of the 
Association of even date. 

There was also received by the Committee an inquiry with refer- 
ence to the propriety of certain practices contemplated by a proposed 
traffic bureau. The inquiry was satisfactorily answered. 


The Committee desires to express its sincere gratitude for the help- 
ful cooperation of the practitioners. 


Respectfully submitted, 


Henry E. Foury, Chairman, 
GrorGE J. BoLENDER, Epwarp A. Karr, 
W. H. Frrzparriox, A. H. Lossow, 
C. J. Goopyzar, ALLAN P, Matruew, 
E. L. Hart, W. G. OuieHanr. 


9-15-43. 





SPECIAL COMMITTEE REPORTS 1942-43 
LEGISLATION 


During the current year several bills of interest to the practitioners 
were introduced either in the House or in the Senate but none of the 
bills reached the stage of public hearing and for that reason there was 
no occasion or opportunity to present the views of the Association. 

Public hearings were held on the bill providing for Government 
regulation of the so-called Rate Bureaus but after taking the matter up 
with the Executive Committee the conclusion was reached that no pre- 
sentation should be made on behalf of the Association as such because 
of the possible controversial provisions of the bill. 

The Committee is alive to the possibility of some legislator pressing 
some sort of a bill prohibiting the appearance of laymen before Gov- 
ernmental Agencies. In the event such a contingency should arise this 
Committee will actively oppose such legislation. 


Respectfully submitted, 


Harry C. Ames, Chairman J. Carter Fort 
Cuaries E. Correrm. Gites Morrow 


Ina L. Ewers Porter L. Howarp 


8-31-43. 
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PRACTICE BEFORE REGULATORY BODIES OF STATES AND THE FEDERAL 
GOVERNMENT, AND ON UNAUTHORIZED PRACTICE OF LAW 


Bills were introduced at the beginning of the 78th Congress of the 
United States which directly or indirectly affect the practice of law 
before Federal Administrative Tribunals. 

Some of the bills contain provisions that would prohibit and make 
unlawful appearances before Government bureaus and commissions by 
those other than duly licensed attorneys at law (House Bill No. 94, House 
Bill No. 96). Under provisions in other bills, no person other than the 
one concerned or his lawyer shall be authorized or permitted to appear 
before a Federal Administrative Tribunal where the proceeding involves 
(1) the decision of questions of law, and (2) the preparation of a record 
which may be the basis for judicial review (Senate Bill No. 323, House 
Bill No. 673). Other bills apparently contemplate that persons other 
than lawyers may appear on behalf of others before Federal Adminis- 
trative Tribunals, for they provide that the Director of Federal Ad- 
ministrative Procedure (an office provided for in these bills), shall in- 
vestigate admission to practice before the several agencies in order to 
determine whether it can be centralized and controlled, with a view of 
eliminating needless delay and duplication and authorizing members 
of the bar to appear before agencies; and regularizing the circumstances 
in which other than members of the bar may properly so appear (Sen- 
ate Bill No. 324 and House Bill No. 816). 

Senate Bills 323 and 324 and House Bills 673 and 816 are bills which 
prescribe fair standards of duty and procedure of administrative officers 
and agencies and establish a federal administrative code. Similar bills 
were considered by a sub-committee of the Senate Judiciary Committee 
in 1941. Members of your special committee appeared before the sub- 
committee and made statements on behalf of the Association respecting 
appearances before the Interstate Commerce Commission. (See report 
of the special committee for year 1940-41, I. C. C. Practirioners’ 
JOURNAL for September, 1941). 

Hearings have not as yet been held on these various bills intro- 
duced at the 78th Congress which, as stated, directly or indirectly af- 
fect the practice of law before federal administrative agencies. When 
hearings are held before the Committee of the Judiciary of either the 
House or the Senate, or a sub-committee thereof, a member or members 
of your committee will appear and make a statement on behalf of the 
Association respecting the position the Association has taken in regard 
to appearances before the Interstate Commerce Commission. 

It is apparent from these bills that there still exist certain groups 
who would deny to the Interstate Commerce Commission the power 
to control admission to practice before the Commission and to pass upon 
the qualifications of those admitted to practice. We repeat what we said 
in our report for the year 1940-1941 that the Association in our judg- 
ment should continue to urge that the Commission, as a result of its long 
experience, its knowledge of the wide variety of proceedings before it, 
and the questions involved in such proceedings, the opportunity it has 
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of observing the character of the work done by those who appear before 
it, is placed in a better position than Congress or the courts to prescribe 
the qualifications of those who practice before the Commission. 

Bills were introduced last March before the Assembly of the State 
of New York which would affect and control appearances before admin- 
istrative bodies in New York. One bill would make it unlawful for a 
person other than a lawyer to appear in a representative capacity before 
any agency of government in the State of New York. Another bill would 
provide for the certification of traffic managers. These bills have not 


been reported on by the committee and no hearings have been held on 
the bills. 


Respectfully submitted, 
Exumer A. Situ, Chairman 


CHARLES DONLEY JOSEPH J. GEARY 


9-1-43. 





REVISION OF CONSTITUTION AND BY-LAWS 
1. Incorporating the Association. 


The Executive Committee has given consideration to and approved 
a proposal to incorporate the Association. This has been deemed ad- 
visable primarily for the protection of the membership against any 
possible litigation growing out of material appearing in the Journal. 
It is settled law that individual members of an Association may be held 
accountable for anything said or done with the approval of the Associa- 
tion. There seems to be little reason to fear that anything will ever 
appear in our publications that might furnish ground for a suit, but 
there is always the possibility that, inadvertently, some statement might 
be made, even in commenting on a case, which might arouse the liti- 
gious instinct of some individual. 

Our Committee made a study of the laws of the District of Columbia 
and finds that incorporation of our Association there would be a simple 
matter involving only nominal cost. To provide for the incorporation 
it would be necessary to amend the Constitution. Our Committee ree- 
ommends the following: Change Article I of the Constitution to read: 


** ARTICLE I 
Name 
‘‘This Association shall be known as Association of Interstate 
Commerce Commission Practitioners, Inc., and shall be in- 


corporated as a non-profit organization under the laws of the 
District of Columbia.’’ 


2. Committee on Legislation. 


President Seal has recommended that our Special Committee on 
Legislation be made a permanent standing committee of the Associa- 
tion. Taking the long view, our Committee sees ahead a legislative sit- 
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uation which will bear careful and continued watching. The reports of 
the now defunct National Resources Planning Board, as well as the 
studies of the Attorney General’s Committee on Administrative Pro- 
cedure, will probably be the basis upon which a vigorous attempt will 
be made to reshape the various regulatory agencies. There will un- 
doubtedly be a renewal of the clamors and pressures for revision of our 
rate-making policies; and, as competition among the various modes of 
transportation becomes keener because of the rapidly advancing tech- 
nology of transportation, Congress will be called upon to revise the 
rules of the game. On the whole, it can be expected that legislative pro- 
posals in the field of transportation will pose a host of difficult and 
vexatious problems. 

For the foregoing reasons our committee feels that a permanent 
standing committee on legislation should supplant the special com- 
mittee. To accomplish this end it would be necessary to amend the By- 
Laws of the Constitution as follows: Add at the end of Article VI of the 
By-Laws: 


‘*Committee on Legislation.’’ 


3. Reports by Regional Chapters. 


The suggestion has been made that the By-Laws be amended so as 
to require annual reports by regional chapters. Our committee has 
given this matter careful thought and is of the opinion that it would be 
unwise to add such a requirement to our Constitution. The committee 
feels that to require such reports would simply put an additional burden 
on officers of the chapters and might discourage the organization of the 
chapters. It seems reasonable to expect that our regional chapters will 
cooperate, as they always have, in submitting reports whenever we re- 
quest that they do so. To make the furnishing of reports mandatory 
would serve no useful purpose. 


4. Reinstatement Dues. 


Article VIII of the By-Laws provides, with respect to persons drop- 
ped from membership for non-payment of dues, that 


‘‘Such members may be reinstated upon the same terms and 
conditions as new members are admitted to the Association, subject 
to the payment of a full year’s dues in advance for the fiscal year 
in which such member is reinstated.’’ 


Some of our former members have applied for reinstatement during 
the latter half of the fiscal year and have insisted that they be admitted 
upon payment of one-half the annual dues. (In the case of new mem- 
bers admitted after the middle of the fiscal year, one-half of the annual 
dues is payable.) The argument has been made that practitioners ap- 
plying for reinstatement should not be treated less favorably than new 
members, and it has been suggested to our committee that the language 
of Article VIII of the By-Laws needs clarification. The committee is 





1056 I. C. C. PRACTITIONERS’ JOURNAL 





of the opinion, however, that the language of the Article to the effect 
that reinstatement shall be 


*‘subject to the payment of a full year’s dues in advance for the 
fiscal year in which such member is reinstated’’ 


is a clear and specific direction as to the amount of dues payable upon 
reinstatement, and that no modification is desirable or necessary. Our 
committee desires to point out the fact that a member is usually in de- 
fault for seven months before he is automatically dropped for non-pay- 
ment of dues, during which time he has received, without payment, the 
JOURNAL and other benefits of the Association. 


Respectfully submitted, 


Nvueu D. BreuNnap J. V. Norman 
R. A. Evuison E. Grorce SIEDLE 


Wusor LaRosg, Jr., Chairman. 
9-1-43. 





“REGULATORY ADMINISTRATION” 


Many volumes have been written recently concerning the adminis- 
trative process. It is being challenged today perhaps more than it has 
ever been since the establishment of the Interstate Commerce Commis- 
sion, which, it may be said, was the first important step toward Federal 
administrative regulation in this country. A recent book presents 
the administrative process from angles somewhat different from most 
others. 

The book is ‘‘Regulatory Administration,’’ edited by George A. 
Graham and Henry Reining, Jr. (John Wiley & Sons, Inc., New York; 
Chapman & Hall, London; 1943; 245 pages; $2.75). 

It constitutes a series of articles by different authors recognized in 
their particular fields. Among the subjects discussed other than Regu- 
latory Administration’ in general, are Police Administration,? regula- 
tion in Public Health,* State Labor Law Administration,* Public Utility 
Regulation,® Regulation of Railroads,* and The Location and Utiliza- 
tion of Authority in a Regulatory Agency.? Some of those agencies are 
often not considered in discussions relating administrative regulation— 
police and health, for example. 

Naturally, police do not enjoy the esteem of the public because 
police acts, being usually of a negative, inhibitory character, are un- 
popular with the average citizen who does not like to have his freedom 


1 By George A. Graham. 

2 By O. W. Wilson. 

3 By Gaylord West Anderson. 
4By Henry Reining, Jr. 

5 By William Eugene Mosher. 
6 By Wilbur LaRoe, Jr. 

7 By Leon Carroll Marshall. 
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hampered. It is therefore the desire of many that punishment of of- 
fenders be kept at a minimum. In a sense, this is true as to all admin- 
istrative practice. However, too often some administrative agencies en- 
deavor to create a strained construction in order to exercise powers 
broader than the original enactment contemplated. This may be illus- 
trated by the breadth to which administration of the Wage and Hour 
Law has been construed and attempted to be applied. 

Regulation of public health divides itself into three functions or 
fields: ‘‘ First, the physical environment in which man lives, including 
housing, waste disposal, water and food supplies, working conditions; 
second, the contacts man makes with other beings such as the trans- 
mission of infectious disease from person to person; third, the individ- 
ual’s manner of living, which may condition the development of disease 
or impair health, that is, personal hygiene.’’ Some of the more im- 
portant laws applicable to public health have related to milk, drugs, 
quarantines, and the like. However, in connection with public health, 
education of the public is more significant than in other fields. 

Some of the Federal public utility administrative agencies touched 
upon in this book are the Federal Power Commission, Public Utility Act 
of 1935 (electricity), Natural Gas Act of 1938, and the Securities and 
Exchange Commission. 

Questions as to regulatory administration in relation to the more 
standard utilities such as electricity, gas, transportation, and water, are 
by far the subjects of greater litigation. In connection with them it is 
pointed out that most of them make use of public property as a ‘‘neces- 
sary factor in carrying on their business. They also enjoy protection 
against competition as a result of the requirement that the regulatory 
body issue a certificate or permit to companies engaged in supplying 
utility service. Furthermore, prices are usually regulated with the pur- 
pose in mind of safeguarding against exploitation and of virtually guar- 
anteeing sufficient revenue to supply a fair return on the investment. 
These advantages are of inestimable value. They not alone justify reg- 
ulation in the public interest, but they also make such regulation man- 
datory. The menace inherent in a monopoly or a near monopoly is so 
evident that it is unnecessary to argue the need of regulation where such 
a menace is present.’’ 

It is indicated that one of the most important subjects in connec- 
tion with utility regulation is still ‘‘valuation,’’ notwithstanding ‘‘the 
sanctified Smyth v. Ames decision (169 U. S. 466) written in 1898.’’ 
(See Federal Power Com. v. Nat. Gas Pipeline Co., 315 U. 8. 575, par- 
ticularly the concurring opinion of Justices Black, Douglas and Mur- 
phy, pp. 599, 602.) And only recently has the Interstate Commerce 
Commission taken the question of cost seriously enough to create a cost 
section in its Bureau of Transport Economics and Statistics. (Referred 
to by Commissioner Eastman in his dissent in State of Alabama v. N. Y. 
C. R. Co., 235 I. C. C. 255, 345.—November 22, 1939; see also Senate 
Document No. 63, 78th Congress, Ist Session referred to elsewhere in 
this issue under the title ‘‘Rail Freight Service Costs.’’ 
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It is stated that ‘‘the most important instrument for the regulation 
of public utilities other than railroads is the state public service or utility 
commission. The creation of this type of agency is considered one of the 
most important American contributions to the science of government,” 
But if Federal encroachment is not deterred, those state commissions 
will soon become impotent. Interest in this subject is increasing. 
The Congress seems to recognize this, so much so that several Fed- 
eral enactments have instructed the Federal Commissions to cooperate 
wherever possible with state commissions. Instances, railroad, power, 
natural gas, motor carrier and communication acts. That should help 
in preventing to some extent improper encroachment upon each other’s 
jurisdiction as contemplated by the Constitution. 

Mr. LaRoe, in his article on Regulation of Railroads, discusses the 
development of federal regulatory legislation applicable to railroads, and 
the evolution of the organization of the Commission and its staff. He 
presents a general outline of Commission procedure, and describes the 
functions of examiners. He refers to the division of responsibility be- 
tween agencies, as well as to some of the principal decisions of the Su- 
preme Court bearing upon Commission jurisdiction, and the steps taken 
to overcome those legislative defects. He emphasizes the excessive bur- 
den placed upon this administrative agency, and comments somewhat at 
length on the various suggestions concerning the reorganization of the 
Commission. 

As is commonly known, the Interstate Commerce Commission ana 
its procedure have been used to a large extent by Congress as yard- 
sticks in the creation of other agencies. As stated by Mr. LaRoe: ‘In 
the high standards of moral conduct that it has set and maintained and 
in its determination to be impartial in its decisions and free from polit- 
ical influence, the Commission has set a notable example.”’ 

Several Federal administrative agencies are the equivalent of 
branches of Congress and report to it. However, the Executive exer- 
cises great influence and control over them and their activities, if in no 
other way than nomination of the administrators and other officers con- 
nected with them. Mr. LaRoe is severe in his castigation of certain 
recommendations looking toward a transfer of many of the Commis- 
sion’s functions to the Executive, and he reminds us that the United 
States Shipping Board at one point in history lost its identity and was 
swallowed up by the Department of Commerce, as was more recently the 
Civil Aeronautics Commission. The pendulum in Washington is swing- 
ing definitely in the direction of stronger control by Congress and less 
control by the Executive. Conditions throughout the world are impres- 
sing the people with the danger of investing too much power in the 
Executive, for experience in other countries proclaims the fact that 
excessive control by the Executive may be synonymous with loss of con- 
trol by the people. The volume under review is of value in dealing 
courageously with the political philosophy underlying regulation, with 
emphasis on continued control of government by the people. The extent 
to which the Executive can go in overriding or ignoring the will of 
Congress is illustrated by the rather undue delay in the nomination 
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of a People’s Counsel for the Public Utilities Commission of the Dis- 
trict of Columbia. It appears that when President Roosevelt was Gov- 
ernor of New York he vetoed a bill for a People’s Counsel, considering 
the office unnecessary. The office of People’s Counsel can be of great 
help to the general consuming public, who so often are not represented 
in utility litigating or not properly organized for that purpose. For 
example, in Indiana the Public Counselor instituted a proceeding before 
the Indiana Public Service Commission which, if successful, would save 
utility patrons approximately twelve million dollars a year. (WASHING- 
ToN SunpDAy Star, July 25, 1943; THe Wasuineton Post, August 4, 
1943). 

Overzealousness for power sometimes leads to the complete de- 
struction of the too ambitious executive. Witness Caesar and the un- 
happy fall of the N. R. A., certain features of the life of which agency 
are described in some detail in the chapter on Authority in a Regulatory 
Agency. Current history seems to justify the conclusion that dictators 
have had their day. And what is a dictator if not an executive who 
wields excessive power? 

The many instances which have occurred recently where adminis- 
trative agencies have gone off on tangents not intended by Congress, 
stresses the importance of statements of ‘‘clear and definite objectives’’ 
and limitations by the legislative branch. Too much ‘‘discretion’’ and 
too little legislative direction can bring about ‘‘grudging compliance”’ 
to such an extent that policing will become unwieldy and perhaps in- 
effective. Extensive black markets afford a current illustration. In 
addition, with too wide ‘‘discretion,’’ unequal application can develop 
through the ability of ‘‘wealth and powerful interests’’ to counterattack 
either because of prestige or political power, or the employment of able 
counsel. 

‘‘The controlling influence of the regulatory theory or hypothesis 
upon successful administration calls attention to the well established im- 
portance of fact finding in regulatory administration. It is important 
in devising as well as in applying a policy.’’ That is all the more im- 
portant today (both in determining legislation and in applying it) be- 
eause of the marked disinclination of the courts to weigh facts if there 
is the least pretense of support somewhere in the record for the findings 
of fact made by the administrative agency. To decide a case without 
adequate findings of fact is just as dangerous potentially as to have 
judicial judgment arbitrarily exercised. For the judge who has a dis- 
position to prejudge a case, or to reach a partisan conclusion, can do 
so the more readily if he can set up the facts to suit his purpose. 

It is incumbent upon the courts to bear constantly in mind the fact 
that ours is a government of balanced powers, and that there is grave 
danger to our whole democracy if the administrative agencies are given 
carte blanche to exercise unfettered discretion. Unless the courts are 
more strict in following the mandates of the Constitution, governmental 
regulation will soon (if it has not already) run riot, state borders might 
just as well be eliminated from our maps, and our every move will be 
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regulated. If applied also to certain administrative agencies, the recent 
remarks® of Judge Fletcher (in speaking of the Supreme Court) are ex. 
tremely apt: 


**It is difficult to resist the impression that the Court, as at 
present constituted, even to a greater degree than ever before, has 
determined to bring about results that accord with the views of the 
judges as to what is economically and socially desirable, written con- 
stitutions, statutes and judicial precedents to the contrary notwith- 
standing. 

‘*T have concluded my theme. I am, I fear, an old man. I shall 
probably not be called upon in the future to be active in the prae- 
tice of law. That is perhaps a melancholy reflection. But I am 
consoled by the thought that I shall not be called upon to advise 
anxious clients as to what they may expect at the hands of the law, 
when the only final standard is the conception of a group of judges 
as to what kind of world we ought to live in.”’ 


—W. H. W. 





RAIL FREIGHT SERVICE COSTS 


Much light is shed upon cost of railway operation in ‘‘ Rail Freight 
Service Costs in the Various Rate Territories of the United States,’’ just 
published! as Senate document No. 63, 78th Congress, Ist Session. That 
study was prepared in response to a resolution introduced by Senator 


Tom Stewart of Tennessee, providing that the Interstate Commerce Com- 
mission file with the Senate such studies of its cost-finding experts as 
may be suitable for publication in documentary form. 

This study was prepared by the cost section of the Bureau of 
Transport Economics and Statistics of the Commission from exhibits 
introduced by Dr. Ford K. Edwards, the Head Cost Analyst, in charge 
of that section, in docket No. 28300, Class Rate Investigation. 

The primary purpose of the study is to provide territorial cost 
data that may be used in determining the relative transportation costs 
in the various rate territories. 

The study divides the average unit expenses into two groups. The 
first group of expenses includes those expenses which can be directly 
assigned to given traffic movements. They are the expenses which 
are incurred solely because the particular traffic under consideration is 
handled or which would be saved if that traffic were not handled. These 
expenses increase or decrease in direct relation to the rise and fall in 
the traffic volume. They are commonly referred to as the out-of-pocket 
costs, the added traffic costs, the direct costs, or the variable costs. The 
second group of expenses includes the unassignable costs which are in- 
curred on behalf of the traffic as a whole. These expenses are wholly 


8 “The Supreme Court as a Legislative Body,” Judge R. V. Fletcher, Vice Presi- 
dent, Association of American Railroads, before the Illinois State Bar Association, 
June 10, 1943. 

1 United States Government Printing Office, Washington, D. C., $1.00. 
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unaffected by any increase or decrease in the traffic volume. They do 
not attach themselves to any given kind of traffic. In fact these costs 
go on whether the traffic in question is handled or not. These unassign- 
able expenses are commonly referred to as the constant costs, or fixed 
costs. 

The territories used for the purpose of the study were twelve, be- 
ing a break down of the five major rate territories in the country, i. e., 
Official territory, including Illinois territory ; Southern territory ; South- 
western territory; Western Trunk-Line territory, including zone C in 
Wisconsin and southern Missouri, and mountain-Pacifie territory. 





CORRECTIONS FOR MEMBERSHIP DIRECTORY 


Our new Directory of Members was mailed out during the early 
part of July. 

Several errors have been directed to our attention and we desire to 
take this opportunity to list those names correctly below: 


J. A. Stumpf, (B), Assistant to Vice-President, 
American Hawaiian Steamship Company, 
90 Broad Street, 

New York, 4, N. Y. 

Stanley Maciula, (B), Traffic Manager, 
Federal Sweets & Biscuit Company, Inc., 
© Clifton Boulevard, 

Clifton, N. J. 

H. W. Ward, (A), Vice-President, 
Minneapolis & St. Louis Railroad, 

745 Northwestern Bank Building, 
Minneapolis, Minnesota. 


We regret, through inadvertence, we neglected to include the name 
of one of our members in the list, namely: 


John S. Mosby, (A), 
Lepanto, Arkansas. 


It has come to our attention that several of our members received 
badly bound copies of the Directory. Kindly examine your copy and 
return it to the Executive Secretary so that another may be issued in 
the event you have not received one which is in good condition. 





Commissioner Johnson Urges Continued Support 
By Shippers to Make Maximum Use of 
Transportation Facilities 


Recently a number of representatives of industry met with Com- 
missioner J. Monroe Johnson to discuss transportation problems at 
the present time. 

For the benefit of our members, we quote from a letter written by 
Commissioner Johnson on the above subject: 


‘‘Fortunately the Italian collapse occurred the day before... 
(that conference). It easily was the most important topic that 
claimed our attention. Compared to it the other matters discusséd 
are decidedly minutiae. There is grave danger that Americans, 
for a long time in a crescendo of effort, might now with safety relax. 

‘‘T ean think of no greater misfortune to the American war 
effort in general, nor to its railroad transportation in particular. 
The railroad family has performed in this war with such miraculous 
success, without coercion, that it would now be a catastrophe to 
mar that record. I do not propose to see that happen no matter 
what action may be necessary on the part of the Commission to 
prevent it. But I would avoid coercive action by every possible 
means because the high success and accomplishment, having been 
performed voluntarily, it would seriously besmirch the record were 
it necessary to take punitive action to compel performance. The 
reaction I fear, if present, will be immediately apparent. In such 
case antidote will be, necessarily, suddenly applied. 

**T hope that you will at once, through every means at your dis- 
posal, forewarn every interest that there must not be a moment’s 
relaxation, but, on'the contrary, redoubled efforts. The only ene- 
mies of America of importance are still well armed and fighting 
with determination, nor have the difficulties of American railroad 
transportation been removed ; there is still a shortage of locomotives 
and cars, manpower is growing more difficult every day and the 
load heavier. 

‘‘The end of the war will come. It is my hope and determina- 
tion that the railroads of America shall earn glory comparable to 
our own armed forces.’’ 


Transportation facilities of the country are under a great stress and 
all are urged to cooperate to the fullest in the effort being made to-make 
maximum use of freight cars and other equipment. 





O. D. T. Orders 


By ArtHur L. Winn, Jr. 


Special Freight Trains 


Operation of special expedited freight trains which have taken 
precedence over regular traffic has been ordered discontinued by the 
Interstate Commerce Commission at the request of Office of Defense 
Transportation in I. C. C. Service Order No. 150, effective August 27, 
1943. 

ODT officials explained that recently some railroads, particularly 
those serving the West Coast, have been running expedited freight trains 
which are operated on virtually passenger train schedules. These trains, 
which carry war materials, are operated under tariffs which call for an 
extra premium payment for the faster service. 

The operation of these fast freight trains, the ODT pointed out, 
tends to cause congestion in the terminals and slows down all freight. 
Moreover, such an operating practice calls for an increased use of 
motive power and men at a time when most railroads are short of both, 
the ODT declared. 





Substitution of Refrigerator for Box Cars 


At the request of the Office of Defense Transportation the Inter- 
state Commerce Commission has ordered the railroads to substitute 
refrigerator cars for box cars ordered by shippers on westbound move- 
ments to the Pacific Coast and Mountain-Pacific states, I. C. C. Service 
Order No. 104, effective September 1, 1943. Formerly this substitution 
was merely permissive. It is now mandatory. Two refrigerator cars 
are to be substituted for each box car of 40 feet 7 inches in length or less 
and three refrigerators cars for each larger car ordered. 

The action was taken, ODT officials said, in an effort to increase the 
westbound use of empty refrigerator cars and to utilize the only large 
remaining reservoir of unused freight car capacity. They further ex- 
plained that the movement of fresh fruits and vegetables from the 
Pacific Coast areas brings a large number of refrigerator cars to the 
eastern part of the country. These cars normally return empty while, 
at the same time, the large movement of war materials to the West Coast 
results in an accumulation of empty box cars in that territory. 





Rail Transportation 
By F. F. Estes, Editor 


1. C. C. Opposes Zoning Freight Rates 


An adverse report on S. 1030, introduced by Senator Stewart of 
Tennessee, to amend the Interstate Commerce Act so as to provide for 
the establishment of scales of rates according to zones, for the trans- 
portation of property by railroads has been submitted to the Senate 
Interstate Commerce Committee by the Legislative Committee of the 
Interstate Commerce Commission, which characterized the proposal as 
impracticable. 

**§. 1030 seems to rest on the assumption,’’ the report said, ‘‘that 
a scheme which has been found practicable for assessing postage charges 
on small packages could be adapted to the hundreds of different classes 
of articles of commerce with widely varying characteristics which are 
shipped by railroad, often in trainload lots of the same commodity and 
for distances of many hundreds of miles. This assumption is contrary 
to the transportation experience which has resulted from more than a 
century of railroad operation in this country.’’ 

The Commission pointed out that ‘‘at first glance the zoning plan 
proposed in this bill might appear to be a means of relating transporta- 
tion charges to cost of railroad service,’’ but actually it would fail to do 
so for the reason, that rates would be based on ‘‘air-line distances which 
frequently are much shorter than railroad distances between two given 
points and the fact that all differences in distances where the haul is 
greater than 1,800 miles would be disregarded.’’ 

“If the Interstate Commerce Act were to be amended”’ the report 
said, ‘‘as proposed in S. 1030, section 3 thereof would repeal several 
other provisions of the act now considered important, among them being 
the long-and-short-haul provision of section 4 and the direction in see- 
tion 15a(2) that in prescribing reasonable rates ‘the Commission shall 
give due consideration, among other factors, to the effect of rates on the 
movement of traffic by the carrier or carriers for which the rates are 
prescribed,’ as well as the Hoch-Smith Resolution. The question arises 
why such a plan as this is not proposed also for motor carriers, water 
carriers, and freight forwarders, which under S. 1030 would remain 
free to make rates with a view to competition while the railroads would 
have no powers to initiate rates for any purpose whatever.’’ 





Federal Regulation of Rate Bureaus 


O. D. T. Director Eastman charged before the Senate Interstate 
Commerce Committee that the Wheeler bill to place rate bureaus of com- 
mon carriers under I. C. C. jurisdiction is an attempt ‘‘to relegate the 
I. C. C. to the role of Master of Ceremonies.’’ 
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Eastman said the bill ‘‘has apparently been drawn by one who has 
no confidence in regulation by the I. C. C., and deems such regulation 
to be largely a matter of form. 

‘*He believes,’’ he declared, ‘‘that the bureaus and associations are 
productive of many illegal conspiracies and other violations of the 
anti-trust statutes. His ideal would be a situation in which carriers 
would remain at arm’s length and refrain from joint action with respect 
to rates, a thesis I believe to be nearly 100 percent wrong.’’ 

Eastman maintained that the author of the bill ‘‘realizes that joint 
rates are of much importance, and that they can take charge of the 
publication of tariffs with much advantage in good order and economy.”’ 

‘*But,’’ he contended, ‘‘the author proposes to hedge them about 
with the most rigid restrictions, all with the intent of elevating competi- 
tion to the forefront in the making of rates and encouraging a battle 
royal of the individual carriers.’’ 

‘He would relegate the I. ‘C. C. largely to the role of a Master of 
Ceremonies,’’ he said. 

‘*Referring to the investigations of the anti-trusters into the activi- 
ties of the rate bureaus, Eastman said they would continue after the 
enactment of the Wheeler bill. ‘The big stick in the background, de- 
signed to keep the battle royal going, would be the Sherman Act wielded 
by the Department of Justice.’ ”’ 





Freight Rate Scale Progression Study 


The Interstate Commerce Commission made public on August 27 
a study dealing with ‘‘A Description of the Principal Class Rate Scales 
Prescribed by the Interstate Commerce Commission Together with an 
Analysis of Their Progression for Distance, and a Method of Scale Con- 


9? 


struction.’’ It was prepared by Beatrice Aitchison, Statistical Analyst, 
and issued by the Commission as information as it has not been consider- 
ed or adopted by that body. Copies can be obtained from the Commis- 
sion’s Bureau of Transport Economics and Statistics. 





Routing, South to C. F. A. 


‘*Respondents’ effort to comply with the requirements of tariff 
circular 20 and to eliminate wasteful transportation is praiseworthy 
and in the public interest,’’ says the report of the Commission. Division 
3, in I. & 8. No. 5120, Routing Lumber & Fruits, South to C. F. A., has 
vacated the order of suspension and discontinued the proceeding in the 
ease as of August 11, effective September 2, 1943. The proceeding in- 
volved the lawfulness of Routing Guide No. 560-A, I. C. C. No. 3665, 
reference to which was made by schedules filed to become effective May 
16, 1942, by which the many rail carriers serving either directly or in- 
directly the affected territory proposed certain routes in Central Freight 
Association Territory in connection with joint through commodity rates, 
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on lumber and lumber articles, in carloads, from the south and south- 
west, and on citrus fruits, vegetables, and strawberries, in carloads, 
from Florida. The findings were made without prejudice to the filing 
of complaints in particular instances. 

With respect to east-bound transcontinental traffic the report said 
carriers in central territory had asked the transcontinental lines to make 
their east-bound tariffs subject to this guide, adding that those lines had 
not yet complied with that request, and were apparently awaiting the 
outcome of the instant proceeding before taking any action. The lum- 
ber-traffic protestants, said the report, alleged undue prejudice to them 
and undue preference of shippers of transcontinental and western trunk- 
line east-bound shipments of lumber. The protestants, it said, argued 
that the western carriers might not comply with the request of the 
central territory carriers, and that the respondents were not in a posi- 
tion to compel them to do so. If such was the fact, the report said, 
respondents, not being in control of both factors which made up the 
relation complained of, could not be charged with undue prejudice and 
preference for which an order in the alternative under section 3 of the 
Act would lie, adding that ‘‘the western carriers are not before us as 
respondents in this proceeding.’’ 





War Department Backs |. C. C. Right to Ignore State Laws 


The War Department has filed a brief with the I. C. C. in Ex 
Parte 156, the action growing out of protests to Service Order No. 85, 
which sets aside State train length laws. 

The Army, in its brief, said— 

‘The War Department, since the outbreak of the war, has been 
the largest user of the transportation facilities of common carriers by 
ee 

‘*The importance of the transportation industry in the prosecution 
of the present war cannot be over-emphasized, and the full and maximum 


utilization of its available manpower and equipment is absolutely neces- 
sary 


“The issuance of Service Order No. 85 which, by its provisions, 
excludes the application of any State law or private agreements that 
interfere with the effective use of transportation facilities, represents a 


lawful and necessary exercise of emergency powers of the Interstate 
Commerce Commission. ”’ 





Internal Revenue Bureau Transportation Tax Ruling 


Moneys exchanged among private motor carriers for adjustment 
ot charges for local delivery services performed under Government- 
approved joint-action plans are not subject to the 3 per cent Federal 
transportation tax, the O. D. T. has announced. The announcement was 
based upon a ruling by the Commissioner of Internal Revenue. 


——— 
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When groups of merchants pool their delivery services and 
equalize the expense, the money so paid among the merchants is 
not subject to the Federal transportation tax, provided each mer- 
chant operates his own equipment with his own personnel but pools 
his merchandise with that of other merchants for transportation within 
a certain area, the Bureau of Internal Revenue has ruled. In such 
instances the parties to the joint-action delivery plan are not considered 
by the Bureau of Internal Revenue to be in the business of transporting 
property for hire and hence are not subject to the 3 per cent tax. 

However, if the merchants set up a corporation, or other entity, to 
make deliveries for all members, the amounts paid by the merchants 
for transportation service would be subject to the tax. Whether or not 
the entity was operated on a non-profit basis would not affect the fact 
that it would be considered ‘‘a person engaged in the business of trans- 
porting property for hire’’ within the meaning of the taxing statute. 





Mileage Rate Allowance on Tank Cars Other than Shipper Owned 


The Operating-Transportation Division of the Association of Amer- 
ican Railroads has issued Circular T-117-Q, stating that effective 12:01 
a.m. Sunday, August 15, 1943, the rate for the use of shipper-owned 
tank cars of Mechanical Designation ‘‘TM’’ is 114 cents per mile. 

Concurrent with the above change in rate for the cars so designated, 
the rate specified in Per Diem Rules 1 and 18 for use of railroad owned 
tank cars which have been placed on a mileage basis of settlement and 
for other non-shipper owned tank cars of designation ‘‘TM’’ the rate 
allowance will be 114 cents per mile. 





ABANDONMENTS AUTHORIZED 


CAROLINA & TENNESSEE SOUTHERN RAILWAY COMPANY—F nance Docket 
No. 14247—Authorized to abandon its entire line of railroad in 
Swain County, N. C. 


CHICAGO & NORTHWESTERN RAILWAY COMPANY—aAuthorized to abandon 
approximately 87 miles of line from Illeo, Wyoming, to Shoshoni, 
Wyoming, and to substitute operations over a parallel track of the 
Chicago, Burlington & Quincy. 


CHICAGO, ST. LOUIS & NEW ORLEANS RAILROAD COMPANY—F nance Docket 
No. 13992—Certificate issued permitting abandonment by the ap- 
plicant and abandonment of operation by the Illinois Central Rail- 
road Company, lessee, of a line of railroad extending westerly from 
Barlow to East Cairo, in Ballard County, Ky. 


NEW YORK CENTRAL RAILROAD COMPANY—F inance Docket No. 14008— 
Authorized to abandon a line of railroad extending from Albion to 
Litchfield, in Calhoun and Hillsdale Counties, Michigan. 
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OREGON-WASHINGTON RAILROAD & NAVIGATION COMPANY—F nance Docket 
No. 13780—Certificate issued permitting abandonment by the ap- 
plicant and abandonment of operation by the Union Pacific Railroad 
Company, lessee, of that portion of a branch line of railroad ex- 
tending from Kent to Shaniko, in Sherman and Wasco Counties, 
Oregon. 





1. C. C. Service Orders 
. 106-A—Issued August 3, 1943, vacating Service Order No. 106. 


. 139—Issued July 30, effective 12:01 A.M., July 31, 1943, ordering 
that carloads of gravel destined to Shreveport, Louisiana, for use 
at Barksdale Field shall not be weighed when such traffic originates 
on or after July 31 at any point or points in Arkansas or Louisiana, 
except that a limited number of cars may be weighed as is necessary 
to obtain average weights. 


Amendment No. 1 to Service Order No. 139, effective 12:01 A.M. 
August 6, orders that carloads of gravel destined to Fosters or 
Shreveport, La., or any other point near Shreveport, for use at 
Barksdale Field, shall not be weighed. 


. 140—Issued to become effective 12:01 A.M., July 31. Suspends 
operation of working agreements between The A. T. & S. F. Railway 


Company and certain of its operating employees, or employees’ 
representatives, and between the Union Pacific Railroad Company 
and certain of its operating employees, or employees’ representa- 
tives, which limit the length of freight trains operating from Sum- 
mit to San Bernardino, California. 


. 141—Issued to become effective 12:01 A.M., July 31. Suspends 
operation of Santa Fe’s employer-employee agreements limiting to 
2900 tons trains drawn by two locomotives between Winslow and 
Seligman, Arizona, and between Seligman, Arizona, and Needles, 
California. 


. 142—Issued to become effective 12:01 A.M., August 4. Orders that 
carloads of sand or gravel destined to Daingerfield, Texas, for use 
by Austin Bridge Co. shall not be weighed. 


Amendment No. 1 to Service Order 142, effective August 18, orders 
that the provisions of S. O. No. 142 shall apply to intrastate com- 
merce as well as to interstate commerce. 


. 143—Issued to become effective 12:01 A.M., August 5. Restricts to 
three-fourths of refrigerator car bunker capacity reicing of cars of 
fresh or green fruits or vegetables at points in New Mexico, Texas, 
Colorado, and Wyoming. Order subject to any special and general 
permits of Director of Bureau of Service. 
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No. 


No. 


143-A—lIssued to become effective 12:01 A.M., September 2, 1943, 
vacating and setting aside Service Order No. 143. 


144—Effective 12:01 A.M., August 7, 1943. Prohibits weighing of 
sand, gravel, or aggregates destined to Dalhart, Hitt, Twist, Wagner, 
Texas, or any other point near Dalhart, for use on government con- 
struction at Dalhart. 


. 145—Issued to become effective August 7. Places icing restrictions 


on Idaho, Oregon, Colorado, Kansas, Montana, New Mexico, Neb- 
raska and Wyoming potatoes. Provisions of the order are subject 


to any special or general permit issued by the Director of the 
Bureau of Service, I. C. C. 


Amendment No. 1 to Service Order No. 145, effective August 16, 
adds further restrictions in connection with initial icing of cars of 
potatoes. 


. 146—Effective August 10. This order directed The Pennsylvania 


Railroad Company, The Michigan Central, The New York Central, 
and the Duluth, South Shore and Atlantic Railway Company to 
forward freight traffic routed over their lines between Mackinaw 
City and St. Ignace, Michigan, by routes most available to expedite 
its movement and prevent congestion. Order issued due to stoppage 
of work by employees of the car ferry operating between Mackinaw 
City and St. Ignace, Michigan. 


. 146-A—Vacated and set aside Service Order No. 146, effective 
August 13. 


. 147—Effective August 13. Restricts icing of cars of fruits and 


vegetables from western States to three-fourths of the refrigerator 
ear bunker capacity, and provides that refrigerator cars loaded 
with citrus fruits, originating in Arizona, California, Colorado, 
New Mexico or Utah, shall not be initially iced until after such cars 
have been loaded and tendered to the carrier for transportation. 


. 148—Issued to become effective at 12:01 A.M., Pacific War Time, 


August 15. Orders that no common carrier by railroad shall accept 
or move oranges from Arizona or California to interstate or 
Canadian points in carloads, or less-than-carloads, except upon 
presentation of a permit to the carrier based upon allotments from 
the Director of the Food Distribution Administration. 


. 149—Issued to become effective August 24. Prohibits reicing of 


refrigerator cars of potatoes in the States of Colorado or Utah, 
provisions of order to be subject to any special or general permit 
issued by the Director of the Bureau of Service, I. C. C. 


. 150—Issued to become effective August 28, 1943. Directs railroads 


to cease operating special expedited freight trains which take 
precedence over regular traffic. 
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Amendments to Previous Service Orders 


Amendment No. 11 to Service Order 80, effective August 1, amends 
the term ‘‘Grain’’ to include rice; also designates persons as agents of 
the Commission to issue permits for the movement of grain under the 
terms of the order. 

Amendment No. 2 to Service Order No. 104, effective September 1, 
limits the number of refrigerator cars furnished in lieu of each box car 
ordered, according to minimum weight which would have applied if 
shipment has been loaded in box car of the size ordered. 

Amendment No. 3 to Service Order No. 113, effective August 1, 
exempts from the demurrage provisions of Service Order 113 loaded or 
empty flat cars shipped by or consigned to any organization or installa- 
tion of the Armed Services while held for loading, unloading, or any 
other purpose by such organization or installation. 

Amendment No. 4 to Service Order No. 126, effective 12:01 A.M, 
August 7, provides that cars of potatoes originating in Delaware, Mary- 


land, New York (Long Island), New Jersey, North Carolina, Pennsyl. 


vania, Tennessee, Virginia, or West Virginia, shall not be iced or reiced; 
and that cars of potatoes originating in Florida, Georgia, or South 
Carolina, may be initially iced. 

- Amendment No. 3 to Service Order No. 133, effective August 14, 
adds further restrictions on refrigeration service in connection with 
shipments of fresh or green vegetables. 

Amendment No. 1 to Service Order No. 135, effective August 6, had 
the effect of adding Cantu, California, and San Ysidro, California, to 
the list of Mexican border points named in the original order, and 
omitting therefrom Bisbee Junction, Arizona, and Yuma, Arizona. 





Railroad Income 


Class I railroads of the United States in July, 1943, had an esti- 
mated net income, after interest and rentals, of $83,300,000 compared 
with $89,631,861 in July 1942, according to reports filed by the carriers 
with the Bureau of Railway Economies of the Association of American 
Railroads and made public recently. Class I railroads in July 1943, 
had a net railway operating income, before interest and rentals, of 
$120,611,205 compared with a net railway operating income of $133,- 
625,235 in July 1942. July is the second consecutive month in which the 
net earnings of the carriers has shown a decline. 

Operating revenues for the month of July totaled $791,195,970 
compared with $665,181,540 in July 1942, while operating expenses 
totaled $466,657,987 compared with $390,476,946 in the same month 
last year. 

Class I railroads in the seven months ended on July 31, 1943, had a 
net railway operating income, before interest and rentals, of $823,519,073 
compared with $685,309,067 in the same period in 1942. Those same 
railroads in the first seven months of this year had an estimated net 
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income, after interest and rentals, of $529,200,000 compared with $375,- 
956,840 in the corresponding period of 1942. 

In the twelve months ended July 31, 1943, the rate of return on 
property investment averaged 6.01 per cent compared with a rate of 
return of 4.29 per cent for the twelve months ended July 31, 1942. 





Railway Employees 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued a statement showing that Class I steam railways, excluding 
switching and terminal companies, had 1,387,654 employees at the 
middle of the month of July 1943. This was an increase of 5.40% as 
compared with the middle of July 1942, and an incréase of .44% as 
compared with the middle of June 1943. Railway employment at the 
middle of July 1943 was 133.1% as compared with the 1935-1939 aver- 
age of 100%. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended August 28, 1943, 
totaled 904,007 cars. This was an increase above the corresponding week 
of 1942 of 4,602 cars, or five tenths of one percent, but a decrease below 
the same week in 1941 of 8,713 cars or one percent. 

Loading of revenue freight for the week of August 28 increased 
12,810 cars, or 1.4% above the preceding week. 

Miscellaneous freight loading totaled 398,422 cars, an increase of 
8,740 cars above the preceding week, but a decrease of 20,875 cars below 
the corresponding week in 1942. 

Loading of merchandise less than carload lot freight totaled 102,479 
cars, an increase of 1,366 cars above the preceding week, and an increase 
of 11,312 cars above the corresponding week in 1942. 

Coal loading amounted to 178,769 cars, an increase of 2,280 cars 
above the preceding week, and an increase of 10,788 cars above the 
corresponding week in 1942. 





Revenue Ton-Miles of Freight 


Class I railroads, according to the Association of American Rail- 
roads, handled about 22% more ton-miles of revenue freight in the first 
six months of 1943 than was handled in the corresponding period of 
1942. In the first six months of 1943, Class I railroads performed 68% 
more revenue ton-miles of service than in the same period of 1941, 104% 
more than during the first half of 1940, and 143% more than during 
the first six months of 1939. The following table summarizes revenue 
ton-mile statistics for the first six months of 1943 and 1942: 
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Revenue Ton-Miles of Freight 








1943 1942 % Increase 
4 Months —_ 229,863,978,000 182,014,772,000 26.3 
May a 62,500,000,000 54,270,231,000 15.2 
June b 61,000,000,000 53,852,328,000 13.3 
6 Months 353,363,978,000 290,137,331,000 21.8 


a Revised estimate — b Preliminary estimate 





Freight Commodity Statistics 


The Interstate Commerce Commission has released its yearly Freight 
Commodity Statistics report covering the calendar year 1942. Copies 
are available at the office of the Superintendent of Documents, Govern- 
ment Printing Office, Washington, D. C., at $1.00 each. 





Six-Day-A-Week Receipt of Freight Urged 


The Office of Defense Transportation and the Interstate Commerce 
Commission on Tuesday, July 20, called upon all receivers of freight 
to arrange immediately for full six-day-a-week receipt of carload and 
less-than-carload shipments. The joint appeal was made in a statement 
issued by Director Eastman of the O. D. T. and Commissioner Johnson 
of the I. C. C., and was prompted by the current practice of many 
manufacturing establishments, commercial houses, and stores, of re- 
fusing to receive freight on Saturdays and restricting the hours for its 
receipt on other days of the week. 





East Coast Petroleum Shipments 


Movement by rail of petroleum and petroleum products to the East 
Coast in the week ended on August 21, averaged 893,783 barrels daily. 
Loaded tank cars and box cars handled in that week totaled 28,872. 
The average daily movement in the week ended on August 14, was 
956,163 barrels, and the total number of loaded cars handled was 30,906. 

Movement of petroleum and petroleum products by tank cars aver- 
aged 867,493 barrels daily in the week of August 21. The number of 
loaded tank cars moved in that week was 28,125. In the week of August 
14, the daily average was 928,716 barrels and the total number of loaded 
tank cars handled was 30,111. 

Movement of petroleum and petroleum products in box cars in the 
week of August 21, averaged 26,290 barrels daily, while the number of 
box cars loaded was 747. In the week of August 14, the average daily 
movement was 27,447 barrels and the number of box cars loaded was 795. 
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New Equipment Delivered and on Order 


Class I railroads on August 1, 1943, as reported to the Car Service 
Division, had 27,795 new freight cars on order. On the same date last 
year they had 36,453 on order. 

Of the total number on order on August 1, this year, there were 
4,094 plain box; 2,525 automobile box; 5,754 gondolas; 14,184 hoppers; 
200 stock, and 1,038 flat cars. 

Railroads also had 1,014 locomotives on order on August 1, this 
year which included 485 steam, four electric, and 525 Diesel locomotives. 
On August 1, 1942, they had 881 locomotives on order which included 
334 steam and 547 electric and Diesel. 

Class I railroads put 12,030 new freight cars in service in the first 
seven months of 1943, compared with 51,606 in the same period last year. 
Those installed in the seven months of 1943 included 4,682 hopper, 4,905 
gondola, 1,673 flat, 135 automobile box, 585 plain box, three stock, and 
47 miscellaneous freight cars. 

They also put 343 new locomotives in service in the first seven 
months this year, of which 230 were steam, 14 electric, and 99 Diesel. 
New locomotives installed in the same period last year totaled 432, of 
which 175 were steam and 257 were electric and Diesel. 

The O. D. T. reported 48 new locomotives on order on August 1 and 
16 new locomotives installed in the first seven months of this year by 
other than Class I carriers. This brings the total of new locomotives 
on order for all railroads on August 1 to 1,062 and the number installed 
in the first seven months to 359. 





“Red Cap” Employees Granted Bargaining Rights 


The United States Court of Appeals for the District of Columbia, 
in No. 8374—Brotherhood of Railway and Steamship Clerks, Etc. v. 
United States Transport Service Employees of America, in a decision 
handed down August 2, 1943, reversed the National Mediation Board 
and directed it to certify the United Transport Service Employees of 
America as the bargaining agent for red caps employed by the Saint 
Paul Union Depot Company. The Court held the ‘‘Red Caps’’ to be a 
separate and distinct class or craft from the employees covered by the 
agreement with the Brotherhood of Railway and Steamship Clerks, Ete. 

The case arose out of a quarrel between the Brotherhood of Railway 
and Steamship Clerks, Etc. and the United Transport Service Employees 
of America as to which organization is entitled to represent, for collec- 
tive bargaining purposes, the red caps of the Saint Paul Union Depot 
Company. The employees had voted to have the latter organization 
represent them. The Court pointed out that since the former organiza- 
tion does not permit membership by colored employees of the railroads, 
these employees could not be forced to accept representation by that 
organization. It held that the employer could not, by agreement with a 
labor organization, deprive employees of their rights under the Railway 
Labor Act. In a concurring opinion, Chief Justice Gronor said: 
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‘*And this grows out of the fact, as we have seen, that the Brother- 
hood, designated by the Board as the bargaining agent of the porters, 
is a white organization which does not permit membership by the colored 
employees of the railroads. As a result, the effect of the action of the 
Board is to force this particular group of employees to accept repre- 
sentation by an organization in which it has no right to membership, 
nor right to speak or be heard in its own behalf. This obviously is 
wrong and, if assented to, would create an intolerable situation. That 
the rules of the Brotherhood make negroes ineligible to membership is 
not a matter which concerns us, but that the Brotherhood, in combina- 
tion with the employer, should force on these men this proscription and 
at the same time insist that the Brotherhood alone is entitled to speak 
for them in the regulation of their hours of work, rates of pay and the 
redress of their grievances is so inadmissible, so palpably unjust and so 
opposed to the primary principles of the Act as to make the Board’s 
decision upholding it wholly untenable and arbitrary.’’ 





McNear Requests Return of T. P. & W. to Owners 


George P. McNear, Jr., president of the Toledo, Peoria & Western 
Railroad, in a letter made public, has asked the government to return 
operation of the carrier to private ownership. The railroad was taken 
over by the government in March, 1942, following a labor dispute. 

In his letter to Joseph B. Eastman, Director of the Office of Defense 
Transportation, Mr. McNear stated that the present trend toward elimi- 
nation of waste and delays through modifications of ‘‘featherbed rules’’ 
as disclosed in the railroad’s recent interim report, reduces the issues 
which led to the seizure. 

Arrangements for return of the property, the railroad president 
stated, should include: Settlement of all claims against the government 
by direct negotiations as far as possible, with submission of disagree- 
ments to an impartial referee and court adjudication of remaining items. 

The letter further suggested that for the balance of the war the 
road be operated under the pay rates and working rules now understood 
to be in effect, existing employment relationships to be continued with 
the exception of certain former employes who would not be re-hired. 

Such former employes were described as those who ‘‘after court 
hearing, were found to have committed unlawful acts of violence and 


prevented the railroad from continuing the transportation of war mate- 
rials.’’ 





Mineral Rights on Right of Way 


An informer’s suit filed in the Federal Court at Los Angeles 
charged that the Union Pacific Railroad and six major oil companies are 
defrauding the Government of more than $1,000,000,000 by claiming 
title to oil under the railroad’s right of way. 
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E. F. Dunn, Grand Junction, Colorado, filed suit in behalf of the 
Government for $1,476,000,000, charging that the railroad was entitled 
to run trains on its right of way but had no mineral rights. 

The defendant companies are the Standard Oil Company of South- 
ern California, The Union Company, Tide Water Associated, The Shell 
Oil Co., General Petroleum, Inc., and The Texas Company. All the 
companies operate on land leased from the Union Pacific in Los Angeles 
and Orange Counties. 

Dunn as plaintiff would receive half of any damage awarded to the 
Government. 





Montgomery Ward & Company’s Damage Suit Against Railways 


Montgomery Ward and Company has filed a brief with the Federal 
District Court at San Francisco, asking it to assume jurisdiction of its 
$4,882,153 damage suit against a number of western common carriers 
which withheld pickup and delivery of merchandise to its West Coast 
stores in, 1941 for fear that its strike-picketed stores would involve their 
own men in a labor dispute. 

The brief is in answer to arguments of railroads and motor trucking 
companies that administrative issues are involved which call for inter- 
vention by the Interstate Commerce Commission. In oral arguments 
before the district court last April 17, the carriers demanded that 
separate suits against each individual carrier be filed by Ward. The 
merchandising firm contends that the case involves the western carriers 
which withheld service, as a whole, that the I. C. C. is not concerned, 
and that trial proceeds on the basis of the damage claims. 





Toledo, Peoria & Western Foreclosure Suit Dismissed 


The United States District Court at Peoria, Illinois, dismissed the 
suit for foreclosure under the mortgage of the Toledo, Peoria & Western 
on August 16. The dismissal was upon motion of the complainant, 
Central Hanover Bank & Trust Company of New York, trustee under 
the railroad’s first mortgage. The court was informed that interest on 
the mortgage bonds due January 1, 1943 had been paid by the corpora- 
tion. 





Boston & Providence Railroad Reorganization 


In F. D. No. 12131—Boston & Providence Railroad Reorganization 
Division 4 of the I. C. C. has authorized Samuel M. Freeman, William 
G. Creamer, and William P. Sheffield to serve as a protective committee 
for holders of capital stock of the Boston & Providence Railroad Corpo- 
ration pursuant to section 77(b) of the Uniform Bankruptcy Act, and 
to solicit authorizations to represent holders of such stock in accordance 
with the terms of a suitable form of authorization. 





Motor Transportation 
By J. Ninian Beau, Editor 


INDEX 


, , Item No. 
Motor Freight Carriers v. National War Labor Board 


Commodity Restrictions in Motor Carrier Certificates ... 


Orders Enforced By Injunction 
Justice Department Seeks Dissolution of Freightways System 
Private Carriers Not Subject to Federal Transportation Tax 
Bus Drivers—Railway Labor Act 
Motor Carriers Back Uniform Freight Classifications 
Assistant Director of I. C. C. Motor Carrier Bureau Appointed 
Labor and Wage Cases of Trucking Employees 
Statistics of Class I] and Class III Motor Carriers of Property 
Employers’ National Labor Council 


1. Motor Freight Carriers v. National War Labor Board 


The government has filed a motion to dismiss the suit of the Em- 
ployers’ Group of Motor Freight Carriers against the National War 
Labor Board. Notice of this suit was carried in the June issue of the 
JOURNAL at page 967. 

In this case the plaintiffs contend that the Board exceeded its 
powers and jurisdiction in that it ordered wage increases based on 
considerations which were beyond the powers of the Board, and they 
further contended that inasmuch as there was a direct relationship 
between increased operating costs and rate increases, that the order 
should not be made retroactive nor should it become effective until the 
Interstate Commerce Commission granted rate increases. 

The National War Labor Board was established on January 12, 1942 
by Executive Order No. 9017 (7 F. R. 237). The preamble of the 
executive order states: ‘‘By virtue of the authority vested in me by 
the Constitution and statutes * * *’’, 

The motion to dismiss quotes from the opinion of the United States 
District Court in the case of Baltimore Transit Co., vs. Flynn, referring 
to the Board—‘‘Its creation and jurisdiction are not based upon any 
express statutory authority, in spite of what is said in the preamble of 
the Executive Order No. 9017 creating it.’’ 

The government takes the position that at the time the motion was 
filed the Board had no power to enforce its orders and parties were not 
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bound to obey them. The plaintiffs contend that the Board, insofar as 
motor carriers were concerned, had jurisdiction and the duty to hear and 
determine issues and to enforce their orders, and that the carriers were 
bound to comply with the orders of the Board. The plaintiffs assert that 
the Board was part of the general plan to promote the prosecution of 
the war and to promote economic stabilization. Plaintiffs contend that 
the scheme of control and regulation was established through Executive 
Order creating the Office of Production Management, the Order creating 
the National War Labor Board, the Emergency Price Control Act of 
1942, the Second War Powers Act, the Inflation Control Act of 1942, 
Executive Order No. 9250 and No. 9328. Plaintiffs also pointed to the 
sanctions which had been imposed on those failing to comply with the 
orders of the Board, such as Order No. 9370 directing the seizure of the 
Toledo, Peoria and Western Railroad, and Order No. 9341 directing the 
seizure of the American Railroad Company of Puerto Rico. Numerous 
industrial plants have been taken over as result of labor disputes. 

Plaintiffs contended that the Board not only had power to impose 
sanctions but, in many instances, the directives were self-enforcing and 
parties were compelled to submit to the jurisdiction of the Board, and 
pointed out that wage disputes could not be settled through increases 
without the approval of the Board, nor could wage increases be deducted 
as operating expenses without the approval of the Board. Rate increases 
could not be obtained to off-set increased operating expenses due to 
wage increases unless the Board approved the wage increases. 

After the suit was filed the powers of the Board were given 
statutory recognition by the War Labor Disputes Act and the power 
of the Board to impose sanctions was further strengthened by Executive 
Order No. 9370. 


Plaintiffs’ memorandum of points and authorities in opposition to 
defendants’ motion to dismiss is due September 15th. The government 
is represented by Francis M. Shea, Assistant Attorney General and 
Edward M. Curran, United States Attorney for the District of Colum- 
bia. Plaintiffs are represented by Brashears, Beall & Beasley of Wash- 
ington, D. C., and Ralph H. Cahouet of Boston, Massachusetts. 





2. Commodity Restrictions in Motor Carrier Certificates 


By petition filed by Charles E. Bell, E. B. Ussery, and Charles V. 
Guthrie, the Commission was requested to undertake an investigation 
of the effects of commodity restrictions which have been placed in motor 
earrier certificates and compliance orders. The petition contended that 
the commodity limitations were inconsistent with common carrier service 
and efficient utilization of transportation facilities. The petition made 
reference to the case of the United States v. Carolina Freight Carriers, 
315 U. S. 475. 

The Commission denied the petition but directed Division 5 to 
study individual inequities. The American Trucking Associations op- 
posed the petition. 
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3. Wages in the Trucking Industry 


According to findings made by the Department of Labor’s Bureau 
of Statistics and published in Bulletin No. 732, the average wage in 75 
cities was stated as 89.2c for drivers and an average work week of 46.4 
hours. Helpers received 72.8¢c per hour and worked 46.4 hours. The 
average increase in wages from June 1, 1941 to June 1, 1942 was stated 
as being 6.8¢ for drivers and 8.7¢ for helpers. The highest wage report- 
ed was $2.00 per hour for operators of large dump trucks, at St. Louis 
and the highest reported wage for helpers was $1.25 per hour for helpers 
on trucks handling theatrical equipment in New York City. The survey 
is said to include 3,000 wage quotations covering 256,900 employees. 
37% of the drivers had hourly rates between 80c and 95c; 20% had 
rates from 95¢ to $1.05; 17% received more than $1.05 per hour and 
26% received less than 80c. In regard to helpers 56.1% received from 
65¢ to 85¢; 2.9% received as much as $1.00 per hour with none higher 
than $1.25 and 54.1% had rates less than 75¢ per hour. 





4. Size and Weight Legislation 


A bill passed by the legislature in Illinois increasing actual 
weights from 16,000 pounds to 18,000 pounds and increasing length of 
tractor-semi-trailer combinations from 35 feet to 40 feet was vetoed by 
the governor. 

War necessities have resulted in the liberalization of a number of 
state regulations: Delaware increased the length of single units from 33 
feet to 35 feet and now permits gross weights of 40,000 pounds per three 
axle unit and 30,000 pounds on 2-axle units; Minnesota increased length 
from 40 feet to 45 feet on tractor-semi-trailer combinations; Missouri 
increased the length of single units from 33 feet to 35 feet, and on 
combinations from 40 feet to 45 feet. Axle weights were increased 
from 16,000 pounds to 18,000 pounds. Nebraska brought its axle limita- 
tions in line by providing 18,000 pounds and further provided for 48,000 
pounds gross weight. New Mexico legalized 18,000 pounds per axle 
for low pressure tires. North Carolina increased to 26,000 pounds the 
weight for single units. 





5. Department of Justice Intervenes in Air Line Applications 


A number of applications for certificates of convenience and necess- 
ity to operate air lines have been filed by motor carriers, water carriers 
and railroads. The Department of Justice has intervened in these cases 
pending before the Civil Aeronautics Board. The position of the De- 
partment is that one form of transportation should not be permitted to 
dominate any other form of transportation. 





SEPTEMBER, 1943 





6. Labor Anti-Racket Bill 


Congress recessed without taking action on the Hobbs Anti-Racket 
Bill. The bill has been under consideration for a number of months by 
the Senate Judiciary Committee. 





7. Minimum Weights in Motor Carrier Tariffs 


In a case known as Rugs & Matting from the East to Western Trunk 
Line Territory, I. & S. Docket M-1216, the Commission had held that 
motor carriers may not publish minimum weights in excess of the amount 
which might be carried on a single vehicle and disapproved tariffs 
providing for 30,000 pounds minimum. The Eastern-Central Motor 
Carrier Association has taken an appeal to the Supreme Court from a 
district court decision upholding the Commission. The carriers are 
represented by Attorney Charles E. Cotterill of New York. 





8. Social Security Taxes on Owner-Operators 


In a case involving the Mutual Trucking Company a United States 
District Court in Ohio has ruled that owner-operators were independent 
contractors and not employees and therefore the trucking company was 
not liable for social security taxes. The case was No. 4840, civil, and 
was heard in the Western Division of the Northern District of Ohio by 
Judge Kloeb. It is expected that the decision will be appealed by the 
government. 





9. Holding Companies—Control of Motor Carriers 


The Commission has dismissed an application by Refiners Transport 
and Terminal Co., to purchase Marshall Transport Co. The Commission 
held that the applicant was controlled by Union Tank Car Company, 
which was not a party to the application. The case was docketed as 
MC-F-1936. The Commission took the view that where an applicant was 
controlled by another party, that the applicant and the controlling party 
should jointly apply for authority to acquire another carrier. The 
Commission referred to Section 5(2)(b) of Part I and held that the 
Union Tank Car Co., was the real party in interest. 





10. O. D. T. Orders Enforced by Injunction 


The United States and Interstate Commerce Commission brought 
injunction proceedings to compel a number of motor carriers to comply 
with O. D. T. orders for the use of a ferry between Detroit and Cleve- 
land, instead of the circuitous highway. The case was United States and 
Interstate Commerce Commission v. George F. Alger Co., et al, No. 3881 
in the District Court of the United States, Eastern District of Michigan, 
Southern Division. A temporary injunction was granted. 
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From a procedural standpoint it is interesting to note that the case 
was brought by the United States and the Interstate Commerce Com- 
mission, rather than by the O. D. T. Jurisdiction of the court was in- 
voked under Section 222(b) of the Interstate Commerce Act and 
Section 2(a)(6) of the Second War Powers Act. It was alleged that 
the O. D. T. had certified the matter to the Commission for enforcement, 
The powers of the Commission to enforce that particular O. D. T. order 
were said to arise by reason of the amendment to the Motor Carrier Act 
contained in the Second War Powers Act (50 U. S. C. A. 631), which 
gave the Commission the same war power control over motor carriers as 
that provided in Section 1(15) of Part I, dealing with railroads. The 
Commission issued an emergency order finding that there was a shortage 
of transportation facilities and that the use of the ferry would save 
equipment, tires and fuel. 

The case was heard by Judge Moinet. 





11. Justice Department Seeks Dissolution of Freightways System 


In Docket MC-F-2015, Freightways petitioned the Commission for 
approval of its operating plan by the Commission. The Department of 
Justice had secured an injunction against Freightways in an action 
brought in the United States District Court for the Northern District 
of California, Southern Division. The court stayed the injunction 
pending action by the Commission on the petition, which was filed under 
Section 5 of Part I. The Department of Justice intervened in the 
proceedings before the Commission and asked the Commission to dis- 
approve the plan, contending it was monopolistic. 





12. Private Carriers not Subject to Federal Transportation Tax 


The Office of Defense Transportation has announced that the 3 per 
cent Federal transportation tax does not apply to amounts paid by 
private motor carriers for adjustments of costs under certain joint 
action conservation plans. 

Under the Revenue Act of 1942, a federal tax of 3 per cent is levied 
upon the amounts paid for transportation of property by rail, motor 
vehicle, water or air. 

Where each private participating motor carrier operates his own 
equipment with his own personnel and merely pools merchandise with 
other private carriers for transportation and delivery services within 
a certain area the tax does not apply, the Bureau of Internal Revenue 
stated in a ruling to the ODT. 

It does not matter whether the carriers are operating in local or 
over-the-road service, or both, the Bureau has informed the ODT. 

Under these conditions, the amounts paid by one private carrier 
to another for the purpose of adjusting the cost of transportation and 
delivery of merchandise is not subject to the tax. 
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In such instances the parties to the joint action are not considered 
by the Bureau of Internal Revenue to be in the business of transporting 
property for hire within the meaning of the Act. 

However, if the carriers set up a separate entity, such as a corpora- 
tion, to perform transportation for all members, then the amounts paid 
by the merchants for this transportation service would be subject to the 
transportation tax, the Bureau also ruled. 





13. Bus Drivers—Railway Labor Act 


Division 3 of the I. C. C. by an order in Ex Parte No. 72—In the 
matter of Regulations Concerning the Class of Employees and Subordi- 
nate Officials to be Included Within the Term ‘‘Employee’’ Under the 
Railway Labor Act, has amended its previous orders so as to include 
the work of persons driving the motor coaches of the Los Angeles Motor 
Coach Lines in Los Angeles, California. 





14. Motor Carriers Back Uniform Freight Classifications 


The Interstate Commerce Commission should prescribe a nation- 
wide, stable freight classification for uniform application by all freight 
carriers, based on defined principles of commodity value and density, 
and risk and value of service. 

That is the position taken by the motor carrier industry in a lengthy 
brief filed with the I. C. C. in connection with a Commission investiga- 
tion of railroad freight classifications (Docket No. 28310) and class 
rates (28300). 

The carriers, as represented through counsel by American Trucking 
Associations and 14 territorial rate bureaus whose members operate 
throughout the country, informed the I. C. C. that a uniform, nation- 
wide freight classification should be ordered following a comprehensive 
analysis of normal traffic movement, flow and volume. 





15. Assistant Director of 1. C. C. Motor Carrier Bureau Appointed 


Appointment of Cecil E. Calvert, as Assistant Director of the 
Bureau of Motor Carriers, to succeed Col. Herbert Qualls during the 
absence of the latter in the military service, was announced by the Inter- 
state Commerce Commission. Mr. Calvert has been with the Bureau 
for seven years and has served as District Supervisor, General Super- 
visor and Field Assistant. 





16. Labor and Wage Cases of Trucking Employees 


Labor disputes and voluntary wage cases involving trucking em- 
ployees of businesses not engaged exclusively in trucking will be handled 
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by the Regional War Labor Boards through a system of standing tri- 
partite panels, the National War Labor Board announced on August 6th, 

In an amendment to its directive order defining the jurisdiction of 
its Trucking Commission, the Board announced that the Commission 
would retain jurisdiction over employees of concerns engaged in over- 
the-road trucking operations, local pick up and delivery service, and 
transfer and storage work, and will make recommendations on appeals 
from Regional Board decisions in cases involving truckers for other 
concerns. Prior to this order the Commission had limited jurisdiction 
over distribution employees of non-trucking industries and businesses. 

Standing tri-partite regional trucking panels will be established in 
each region, the Boird announced, with members designated by the 
Trucking Commission after consultation with the Regional Board con- 
cerned. These panels will hear dispute cases and make recommendations 
to the Regional Boards and will pass on voluntary wage adjustments. 
The panels will gather data on wage brackets for trucking employees 
within the jurisdiction of the various boards. These brackets are to be 
publicized only after approval by the Trucking Commission. 

The Trucking Commission will study all appeals from rulings by 
the Regional Boards on trucking cases and make recommendations to 
the National Board which will make the final determination in all such 
cases. 





17. Statistics of Class Il and Class 111 Motor Carriers of Property 


The Commission, through its Bureau of Transport Economics and 
Statistics, has issued summaries of the annual and quarterly reports of 
Class I motor carriers of property and passengers and of the monthly 
reports of Class I motor carriers of passengers. These releases date 
from the year 1938 and contain data for the year 1937. 





18. Employers’ National Labor Council 


A national organization known as the Employers’ National Labor 
Council has been incorporated in the District of Columbia. The purpose 
of the organization is to deal exclusively with labor matters, particularly 
matters handled by the National War Labor Board, the National Labor 
Relations Board, and those involving the Fair Labor Standards Act. 
The organization expects to act as a clearing house for information re- 
lating to labor contracts and statistical information involving labor 
costs, revenues and profits of various industries and cost of living trends 
in various regions. The organization was formed primarily to deal with 
motor carrier transportation of property and passengers by both for- 
hire and private carriers. However, other industries may avail them- 
selves of organization membership. 





Water Transportation 


By R. GranvitLe Curry, Editor 


1. C. C. Sustained in Holding Towers Subject to Regulation 


The United States District Court for the Southern District of New 
York has upheld the Commission’s order in Cornell Steamboat Company 
contract carrier application, 250 I. C. C. 577, in an injunction suit 
brought by that company to set aside the order on the ground prin- 
cipally that the Commission had erroneously construed part III of the 
Interstate Commerce Act to vest it with jurisdiction over towers. The 
Commission had found that a certificate authorizing operation was 
necessary under the ‘‘grandfather’’ clause of the act. The Court also 
upheld the Commission in its finding that the applicant was engaged in 
interstate commerce and that it was a common carrier. 

The Cornell Steamboat Company is appealing the decision to the 
Supreme Court of the United States. 





Florida Barge Canal 


President Roosevelt in a letter dated July 1, and made public on 
July 6, told Chairman Mansfield of the House Rivers and Harbors 
Committee that construction of the Florida Barge Canal will proceed 
as soon as shortages in manpower, materials, and equipment can be 
overcome. The letter was in reply to one dated May 25, 1943, written 
by Representative Mansfield regarding the need for improvement of the 
Atlantic-Gulf Intracoastal Waterway and in particular the need for 
the construction of the Florida Barge Canal. 





Government Freight Moving to West Coast Ports for Export 


The I. C. C. has ordered an investigation of railroad rates and 
regulations on Government freight moving to West Coast ports for 
export. Hearings are scheduled to begin on September 15th. The 
investigation was asked by O. D. T. Director Eastman, who said that 
circumstances and conditions affecting such traffic have changed since 
the establishment of present rates, rules and regulations. 





Transportation of Iron Ore on Great Lakes 


The ODT reported that Great Lakes iron ore carriers established 
an all-time high in July by moving 13,588,814 tons of ore from upper 
to lower lake ports. 
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These large shipments wiped out part of the deficit on 1943 move- 
ments—a result of the season’s late opening—but the carriers are still 
8,974,968 gross long tons behind the mark recorded at this time last 
year, ODT said. It said the carriers now are in a favorable position to 
meet this season’s goal of 86,500,000 tons. 


The previous month’s record was established last July, when 13,- 
405,408 tons were moved. 





Export Freight Up 45 Percent 


Cars of export freight, other than grain, unloaded at Atlantic, Gulf 
and Pacific ports in the first half of 1943 totaled 603,313 cars compared 
with 417,370 cars in the same period last year, or an increase of nearly 
45 per cent. 

Cars of grain for export unloaded in the first six months of 1943 
at those ports totaled 29,055 cars, compared with 16,594 cars in the 
same period last year, or an increase of 75 per cent. 

In the month of June this year, 118,781 cars of export freight, 
other than grain, were unloaded at all ports compared with 74,707 in 
June 1942. Cars of grain for export unloaded in June this year totaled 
6,504, compared with 1,799 cars in the same month last year. 

The average daily unloadings of export and coastal freight at all 
United States ports in the first six months of 1943 was 3,512 cars com- 


pared with 2,537 cars in the same period last year. The average daily 
unloading of 4,200 cars at all United States ports in June 1943, was 
the heaviest for any month on record. The previous record was es- 
tablished in May, 1943, when the daily average was 4,122 cars. 





1. C. C. DECISIONS 


Interruption of Operation Because of Labor Difficulties Not Bar to 
“Grandfather” Rights—Claim as Contract Carrier 
of Bulk Grain Denied 


Division 4 in No. W-154, Great Lakes Transit Corporation Applica- 
tions, decided June 18, 1943, found that applicant was entitled under 
the ‘‘grandfather’’ clause to continue operation as a common carrier 
by self-propelled vessels in the transportation of commodities generally, 
in interstate or foreign commerce, between certain ports on the Great 
Lakes. 

Certain protestants contended that by reason of suspension of 
service by applicant in 1941 to and from Chicago and South Chicago 
because of labor troubles, the interruption in service was a matter within 
applicant’s control and, therefore, barred ‘‘grandfather’’ rights. The 
Commission in denying this claim said : 


*‘On May 15, 1941, applicant suspended its service in the Chicago 
area, because of a strike of longshoremen, which resulted from a 
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wage dispute. Efforts to adjust the difficulties met with no success. 
Applicant maintained its office and solicitation forces, was willing 
to transport traffic, and attempted to settle its labor difficulties in 
order to resume operations. We are of the opinion, therefore, that 
the evidence supports the conclusion that the interruption in service 
was beyond applicant’s control, and does not destroy its claim to 
‘grandfather’ rights.’’ 


The applicant sought authority to engage in dual operations with 
respect to the transportation of bulk grain carried below deck and 
automobiles loaded on spar decks of the same vessels. The Commission 
found that, viewing the business of applicant as a whole, it is a common 
earrier within the definition of section 302(d) as to transportation of 
grain in full cargo lots, as well as in respect to package freight and 
other traffic carried. Application for dual authority was, therefore. 
denied. The Commission construed the bulk exemption provisions of 
section 303(c) of the act as not applying where both grain and auto- 
mobiles are transported in the same vessel, for the reason that the 
presence of a regulated commodity upon a vessel carrying grain ‘‘de- 
stroys the exemption the bulk commodity might otherwise enjoy.’’ 





Small Craft Exemption Not Applicable Where Interchange is With 


Carriers Operating With Larger Craft—Authority Restricted 
to Towage of Logs and Piling, Towage for Other Carriers 
of Other Traffic Found Exempt and No Basis for En- 
larging Scope of Commodities Found 


In No. W-441, Joseph H. Bernert Common and Contract Carrier 
Application, decided June 1, 1943, the Commission found that applicant 
was entitled under the ‘‘grandfather’’ clause to continue operation as 
a common carrier by towing vessels in the performance of towage of 
logs and piling in rafts, between ports and points along the Willamette 
River, and tributary waterways below and including Salem, Ore. 

The Commission found that applicant owned and operated four 
towboats of not more than 100 indicated horsepower and that he fre- 
quently engaged in transportation involving interchange at Oregon 
City with other carriers, subject to part III of the act, which operated 
towing vessels of more than 100 indicated horsepower. The Commission 
said that section 302(h) defines ‘‘transportation’’ subject to part III 
of the act as including the interchange of property with other water 
earriers, and that, therefore, while applicant’s part of such transporta- 
tion is performed by small craft, he participates in through transporta- 
tion under common arrangements in connection with carriers by larger 
vessels. For this reason the transportation involving the use of vessels 
of more than 100 indicated horsepower, in which applicant participates, 
does not come within the exemption of section 303(g)(2) applicable to 
transportation by small craft of not more than 100 indicated horsepower 
or not more than 100 tons cargo carrying capacity. 
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Although the applicant was found by the Commission to perform 
towage of barges of paper, sulphur, and chlorine, the certificate was 
limited to towage of logs and piling, for the reason that the towage of 
paper, sulphur, and chlorine was for another carrier by water and, 
therefore, exempt under section 303(f) (2). 





Common or Contract Carrier Status—Exempt Bulk Transportation 
Not Basis for Operating Rights—Limitation of 
Authority to Type of Vessels Used 


Division 4 in No. W-1, Erie & St. Lawrence Corporation Contract 
Carrier Application, decided June 16, 1943, found that applicant was 
entitled under the ‘‘grandfather’’ clause to continue operation as a 
common carrier by self-propelled vessels, in interstate or foreign com- 
merce, in the transportation .of commodities generally between ports 
and points on the Great Lakes and interconnecting and tributary water- 
ways (except Lake Superior), the Oswego and Erie Canals of the New 
York State Canal System, the Hudson River, and in New York Harbor 
and harbors contiguous thereto, and between such ports and points, on 
the one hand, and, on the other, ports and points on the Atlantic coast 
and tributary waterways from Long Island Sound to Cape Henry, Va., 
inclusive. 

The Commission also found that public convenience and necessity 
required extension of operations to and from ports and points on the 
Champlain Canal of the New York State Canal System, Lake Champlain, 
and the Atlantic coast from Boston Bay, Mass., to Long Island Sound, 
inclusive, and along the Atlantic and Gulf of Mexico coasts from Cape 
Henry, Va., to Tampa Bay, Fla., inclusive. 

The Commission considered at some length the status of applicant 
as a common or contract carrier by self-propelled vessels in view of the 
claim that, among other things, applicant, prior to the opening of the 
season for navigation, usually obligated from 50 to 75 per cent of its 
total vessel carrying capacity. The Commission in finding applicant to 
be a common carrier said: 


‘*Applicant’s contention that it has limited its services is not 
borne out by the record, and is inconsistent with its request for 
authority to continue the transportation of commodities generally. 
During each of the years 1939, 1940, and 1941 applicant transported 
shipments for about 17 shippers, the particular shippers varying 
from year to year. Also, during each of those years it carried 
approximately 25 different commodities, the commodities also vary- 
ing with each year. 

With respect to contracts for the movement of a specified 
tonnage or a number of shipments, the evidence is not clear that 
the shippers are obligated thereunder to ship the total amount of 
such tonnage or any portion thereof. In fact, some of the contracts 
of record specifically provide that ‘the shipper reserves the right 
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to curtail, suspend or eliminate shipments under this contract, 
except to the extent of its requirements in its own business.’ All 
transportation for hire, including that of a common carrier, is 
performed under some kind of contract, hence the fact that appli- 
cant performs transportation under contract does not of itself fix 
its status as a contract carrier. Ordinarily a bill of lading serves 
as the contract under which transportation is performed by a 
common carrier.’’ 


That the Maritime Commission had found applicant not to be a 
common carrier under section 1 of the Shipping Act, 1916, was found 
not controlling in view of the important differences between that act 
and part III of the Interstate Commerce Act. The Commission found 
that in applicant’s declaration in its schedule of minimum rates filed with 
the Commission effective April 16, 1941, that it did not hold itself out 
to the general public and filed its tariff solely in the capacity of a con- 
tract carrier was not determinative of its status, which must be based 
‘fon the nature of its operations during the ‘grandfather’ period.’’ 

The Commission found that applicant was not entitled to operate 
as a common or contract carrier by non-self-propelled vessels with the 
use of separate towing vessels. Its claimed barge operation was an- 
alyzed and found to be as agent for other carriers except as to certain 
bulk transportation of sulphur, which was exempt under section 303(b). 
The Commission found, therefore, that applicant was not a bona fide 
operator of the barges. 

The Commission, in limiting applicant’s authority to the type of 
vessel used, relied upon section 304(c), authorizing the Commission to 
establish just and reasonable classifications of water carriers, and on 
section 309(d), authorizing it to impose reasonable conditions and lim- 
itations. It reaffirmed the principles previously announced in the 
Mechling Barge Line case, 250 I. C. C. 77. 





Only Exempt Transportation On and Before “Grandfather”, Hence 
No “Grandfather” Rights—Small Craft Exemption Removed 
by Commission Where Carrier Used Larger Vessels in 
Same Transportation Service 


Division 4 in No. W-329, Red Collar Line, Inc. Common Carrier 
Application, decided June 4, 1943, found that public convenience and 
necessity required operation by applicant as a common carrier by towing 
vessels in the towage of logs, poles, and piling in rafts, in interstate or 
foreign commerce, between all ports and points in Idaho along Coeur 
d’Alene Lake, the St. Joe and Coeur d’Alene Rivers, and tributary 
waterways. 

The Commission found that the only operation by applicant prior 
to April 30, 1941, was with vessels of not more than 100 indicated horse- 
power and that such transportation was exempt under section 303(g) (2) 
of the act. Since that date, however, the Commission found that ap- 
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plicant had been engaged in the towage of logs, poles, and piling in rafts, 
in interstate or foreign commerce, with its tug of 110 indicated horse- 
power. The Commission said that since operations performed prior 
to April 30, 1941, were not subject to regulation under part III, the 
‘‘erandfather’’ clause was inapplicable and rights could not be granted 
applicant thereunder. The Commission, however, considered ‘‘the ap- 
plication as amended to seek appropriate authority under section 309(c) 
and found that public convenience and necessity justified operation. 

While the Commission found that only one of the applicant’s ves- 
sels was over 100 indicated horsepower and that the remainder being 
not more than 100 indicated horsepower would be exempt under the 
provisions of section 303(g) (2), it pointed out that that section author- 
izes the removal of the exemption if found necessary to carry out the 
national transportation policy. The Commission in finding that such ex- 
emptions should be removed said: 


‘*Since applicant’s vessels of not more than 100 indicated horse- 
power are used for the towage of the same commodities and between 
the same points as its other vessel, we are of the opinion that in 
order to carry out the national transportation policy, we should not 


remove such towage from the application of the provisions of the 
act.”’ 





Separate Towage Authority Denied, Previous Towage Services 
Having Been Exempt Under Section 303(f) (2) or 
Other Provisions of the Act 


In No. W-368, New St. Louis & Calhoun Packet Corporation Appli- 
cations, decided July 21, 1943, Division 4 found that applicant was en- 
titled to operating rights as a common carrier by ‘‘self-propelled ves- 
sels’’ on certain inland rivers but denied authority to engage in towage 
services. The Commission found that no towage had been performed 
by applicant since 1939 and that the towing service performed during 
that year being for another carrier subject to the act, was a service in- 
cidental to the operation of that carrier, and under section 303(f) (2) 
such towage by applicant was not subject to the act. 

The Commission found that towage performed prior to 1939 was 
not of a kind that is now subject to part III of the act. The Commis- 
sion, therefore, denied the application under the ‘‘grandfather’’ clause 
and found that public convenience and necessity did not justify author- 
ization of towage services. 





Freighting and Towing Authority, Chartering Not Justified Under 
Section 310—Towage for Other Carriers, No Basis 
for “Grandfather” Rights to Tower 


The applicant in No. W-446, James McWilliams Blue Line, Inc.— 
Common Carrier Application, decided June 24, 1943, sought authority 
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to operate in three classes of public freighting, towing, and chartering. 
The Commission authorized the first two but not the third. After 
pointing out that applicant was a common carrier in respect to its 
freighting and towing operations and that in chartering equipment it 
was made a contract carrier under section 302(e), the Commission said: 


‘‘Under the provisions of section 310 of the act, unless for 
good cause shown, applicant may not hold both a certificate and a 
permit. Its common-carrier and contract-carrier operations cover 
the same commodities, are conducted in the same territory, and 
are in direct competition with each other. To enable applicant, a 
common carrier, to offer an alternative contract-carrier service would 
make possible discriminatory practices which section 310 is de- 
signed to prevent. We conclude, therefore, that the holding by 
applicant of both a certificate and a permit would not be consistent 
with the public interest and the national transportation policy de- 
elared in the act.’’ 


Authority under the ‘‘grandfather’’ clause to operate as a tower 
north of Boston and south of New York Harbor was denied because 
there was ‘‘no satisfactory proof of towing operations except for other 
carriers, such towage services being exempt under section 303(f) (2) 
of the act.’’ 

The Commission authorized operation along the Atlantic coast 
between New York Harbor and Boston and on the Hudson River to 
Albany. As‘to operations between points on the New York State Canal 
and the Great Lakes, the Commission pointed out that applicant trans- 
ported and held itself out to transport only liquid cargoes in bulk and 
tank barges and such transportation was exempt from regulation under 
section 303(d). 

Commissioner Miller dissented from the grant of rights under the 
‘‘grandfather’’ clause on the Hudson River, stating that, ‘‘The record 
clearly shows that applicant has performed nothing but exempt oper- 
ations on that river during the critical period.’’ 





Furnishers of Barges Found Not Entitled to Exemption Under 
Section 302(e) or 303(e) and Restricted Use of 
Equipment Within Defined Territory 


Division 4 in No. W-821, G. M. Cox Shipyard, Inc., Applications, 
decided August 18, 1943, found that applicant was entitled under the 
‘“‘grandfather’’ clause to continue operation as a contract carrier in 
the furnishing of non-self-propelled barges under charter, lease, or 
other agreement to persons other than carriers subject to the Interstate 
Commerce Act, to be used by such persons in the transportation of their 
own property between ports and points in Louisiana, Texas, Mississippi, 
and Alabama on the Gulf of Mexico and its tributaries. 

The Commission, after pointing out that under section 302(e), 
which provides that the person furnishing vessels to other than carriers 
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subject to the act to be used in transportation of their own property 
shall be contract carriers by water within the meaning of the act, de- 
scribed the nature of applicant’s business and said: 


**There is nothing in part III of the act which provides for 
special treatment of furnishers of vessels. Regulation of appli- 
eant and other furnishers of vessels, as contemplated by section 
302(e), results from their position in the national transportation 
system. They provide a pool of equipment from which other car- 
riers drew during emergencies and peak-load periods. Unregulated 
use of this pool of equipment by shippers well might place them 
in the position of being able to use the charter market as leverage 
to enforce their demands for unreasonable rates and discrimina- 
tory services from common and contract carriers. Therefore, the 
application for exemption under section 302(e) will be denied.’’ 


The Commission found further that the facts did not justify ex- 
emption under section 303(e). 

Commissioner Mahaffie, while concurring in the denial of exemp- 
tion, dissented from the finding limiting the prescribed operations to 
defined territory. 





Rules and Regulations Governing Transfers of Certificates and 
Permits to Operate as a Water Carrier in Interstate or 
Foreign Commerce, Approved by Interstate Com- 
merce Commission, August 4, 1943 


The matter of transfers, under section 312 of the Interstate Com- 
merce Act, of certificates and permits to operate as a water carrier 
in interstate or foreign commerce, being under consideration, and the 
matter of the provision of adequate service and continuous operation in 
the public interest, under such certificates and permits by persons tem- 
porarily succeeding to rights thereunder, being also under consideration, 
and good cause appearing therefor : 

It is ordered, That the following rules and regulations be, and they 
are hereby, approved and prescribed, and that from and after October 
4, 1943, said rules and regulations shall be observed by water carriers 
subject to Part III of the Interstate Commerce Act and by all persons 
who are parties to transfers of such certificates and permits or to pro- 
ceedings involving such transfers: 


TITLE 49—TRANSPORTATION AND RAILROADS 
CHAPTER ]—INTERSTATE COMMERCE COMMISSION 
SUBCHAPTER C—CARRIERS BY WATER 
PART 306—TRANSFERS OF CERTIFICATES AND PERMITS TO OPERATE 


Section 306.1 Transfers approved only upon application. 
306.2 Transfers effected in section 5(2) proceedings. 
306.3 Transfers not effected in section 5(2) proceedings. 
306.4 Required exhibits. 
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306.5 Form and style of application. 

306.6 Procedure. 

306.7 Transfers by fiduciaries. 

306.8 Leases and contracts to operate. 
306.9 Abandoned or suspended operations. 
306.10 Attempted transfers. 


Section 306.1. Transfers approved only upon application. An 
order approving a transfer will be entered only upon the joint applica- 
tion of the person to whom the certificate or permit was issued, or such 
person’s duly qualified legal representative, and of the person to whom 
it is proposed to transfer the certificate or permit. 

Section 306.2. Transfers effected in section 5(2) proceedings. If 
the person to whom it is proposed to transfer a certificate or permit is 
a carrier as defined in section 5(13) of the Interstate Commerce Act and 
the proposed transfer is to be made in connection with any transaction 
requiring approval and authorization of the Commission under section 
5(2) of the Act, the parties to the transaction may join in the applica- 
tion for such approval and authorization and request approval of the 
proposed transfer in connection with such other transaction. Under 
such circumstance the application shall be made pursuant to the special 
instructions governing applications under section 5(2) of the Act and, 
in addition to the information required by such special instructions, the 
transferee shall furnish the information required by paragraphs (n) 
and (0) of section 306.3 of these rules and regulations. 

Section 306.3. Transfers not effected in section 5(2) proceedings. 
If the person to whom it is proposed to transfer a certificate or permit 
is not a carrier as defined in section 5(13) of the Act, or the proposed 
transfer is not to be made in connection with any transaction requiring 
approval and authorization of the Commission under section 5(2) of 
the Act, the application to transfer a certificate or permit shall show, in 
the order indicated, the following: 


(a) Full and correct name of the transferor. 

(b) Business address of the transferor (street number, city, county, 
state). 

(ce) Title, date, and docket number of certificate or permit to be 
transferred. ‘ 

(d) Full and correct name of transferee. 

(e) Business address of transferee (street, number, city, county, 
state). 

(f) Whether transferee is a corporation, partnership, association 
or individual, and (1) if transferee is a corporation, the gov- 
ernment, state, or territory under the laws of which transferee 
is organized, and, if incorporated under the laws of, or au- 
thorized to operate in, more than one state, the facts in regard 
thereto; (2) if a corporation or association, the names and ad- 
dresses of the directors and officers; (3) if a partnership, the 
names and addresses of the partners; and (4) if an association, 
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(1) 


partnership or individual, firm or trade name under which 
operations are conducted. 

Whether the transferee is a carrier as defined in Section 5(13) 
of the Interstate Commerce Act, or controls, is controlled by, 
or is under common control or otherwise affiliated with such a 
earrier. (See appendix for definition of ‘‘affiliated’’ as used 
in section 5 of the Act). 

All routes, both regular and irregular, over which transferor 
is authorized by its certificate or permit to operate; whether 
transferor was operating over all these routes on the date of the 
application, and, if not, the route or routes over which oper- 
ations had ceased and the date on which operations ceased, with 
a full explanation of the circumstances causing cessation of 
operations. 

Vessels and other transportation facilities, showing for each 
vessel the name, and if documented, the official number, owned, 
leased or controlled and/or operated by the transferor and by 
the transferee on the date of the application, showing for each 
the number and description of vessels and the nature of other 
facilities. 

Whether the proposed transfer of the certificate or permit is 
part of a transaction involving the transfer of vessels or other 
facilities from the transferor to the transferee; and, if so, 
(1) the nature of the transaction, whether a sale, lease or oper- 
ating contract, and (2) a description of the vessels and facili- 
ties to be transferred. 

If transferee does not propose to acquire vessels or other trans- 
portation facilities from the transferor, and does not own or 
lease such vessels or facilities, a statement showing (1) the 
vessels or facilities the transferee proposes to acquire for con- 
tinuing operation under the certificate or permit, (2) the 
method of such acquisition, whether by purchase, lease or 
operating contract, and (3) the name, address and carrier 
status of the owner of such vessels and facilities. 

The purchase price, rental, or other consideration to be paid 
for vessels and other facilities which the transferee proposes 
to acquire. 


(m) The transferee’s general plan of financing its requirements for 


vessels and other transportation facilities. 


(n) Experience of the transferee, and of its principal officers and 


(0) 


operating personnel in transporting persons or property by 
water for hire. 

Any additional information to show that the proposed trans- 
feree is fit, willing, and able properly to perform the service au- 
thorized by the certificate or permit sought to be transferred 
and to conform to the provisions of Part III of the Interstate 
Commerce Act and the requirements, rules and regulations of 
the Commission thereunder. 





SEPTEMBER, 1943 1093 





(p) Reference to action by stockholders or directors of applicant, 
if a corporation, by directors or members of applicant, if an 
association, and by the court having jurisdiction over appli- 
cant, if a trustee, receiver, or other fiduciary, authorizing the 
proposed transaction and the making and filing of the appli- 
eation, giving dates and places of meetings of stockholders, 
directors and associate members, and the date of the court’s 
order. 

(q) The name, title, and postoffice address of counsel or officer to 
whom correspondence in regard to the application is to be ad- 
dressed. 


Section 306.4. Required exhibits. The following exhibits shall be 
attached to and made a part of the application : 


(a) As Exhibit 1, copy of each resolution or order to which refer- 
erence is made in response to the requirements of paragraph 
(p) of section 306.3 hereof. 

As Exhibit 2, copy of all contracts or other written instru- 
ments entered into, or proposed to be entered into, pertaining 
to the proposed transfer and to the acquisition of vessels and 
other transportation facilities to be used in the proposed oper- 
ations of the transferee. 

As Exhibit 3, general balance sheet statement of the trans- 
feree as of the close of the last preceding calendar year, and as 
of the latest available date of the current calendar year, or 
if transferee is an individual or a newly organized corporation, 
association or partnership, a statement of resources and lia- 
bilities with which the transferee proposes to begin operation 
pursuant to the certificate or permit. 

As Exhibit 4, income statement of the transferee for the last 
preceding calendar year and, separately, for the current cal- 
endar year to the last available date, or if the transferee is an 
individual or a newly organized corporation, association or 
partnership, an estimate of revenues, expenses, and income for 
the first three years of the proposed operation, and a statement 
showing the basis of such estimate. 

As exhibit 5, a general or key map indicating clearly in colors, 
or otherwise, on a suitable scale, the line or lines, route or 
routes, and ports or points, involved in the proposed transfer. 
Three extra copies of the map should be submitted, unbound, 
for the use of the Commission. 


Section 306.5. Form and style of application. The application 
and exhibits shall conform with Rule 15 of the General Rules of Prac- 
tice (see appendix for Rule 15). 
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Section 306.6. Procedure. 


(a) The original application shall be signed in ink by the transferor 
and the transferee, if individuals, by all partners, if either 
transferor or transferee is a partnership, and, if either is a 
corporation, an association or other similar form of organiza- 
tion, by its president, vice president, auditor, comptroller or 
other executive officer having knowledge of the matters there- 
in contained and duly designated for that purpose by such 
applicant, and shall be made under oath. The application 
shall show that any affiant acting for the transferor or trans- 
feree is duly authorized by such applicant to verify and file 
the same. 

There shall be filed with the Secretary of the Commission, 
Washington, D. C., the original application and 10 copies 
thereof for the use of the Commission. Each copy shall conform 
in all respects to the original and shall be complete in itself 
except that the signature in the copies may be stamped or 
typed and the notarial seal omitted. 

The Commission upon receipt of the application and accom- 
panying exhibits in proper form, will cause notice to be given 
to the governor of each state in which any port or point served 
by the transferor is located. 

The Commission, if it shall consider it necessary in order to 
determine whether the findings required for the entry of an 
order approving and authorizing a transfer may properly be 
made, will order a hearing upon the application, giving notice 
thereof to the applicants and such others as are interested in 
the proposed transfer. 

Within 10 days after the execution of any instrument or in- 
struments whereby property together with operating rights 
under any certificate or permit is transferred with the ap- 
proval and authorization of the Commission under the provis- 
ions of section 5(2) of the Act, and within 10 days after the 
transfer or assignment of a certificate or permit not effected in 
section 5(2) proceedings, the transferee shall file with the Com- 
mission, in duplicate, in the form in which they were executed, 
verified copies of such instrument or instruments, or, in the ab- 
sence of any such instrument, of the endorsement or other 
written evidence of the transfer or assignment. Upon receipt of 
such copies an appropriate certificate, or certificates, permit, or 
permits, superseding the certificate or permit transferred will 
be issued. 


Section 306.7. Transfers by fiducidaries. 


(a) The temporary continuance of water-carrier operations with- 
out prior compliance with the provisions of the foregoing rules 
and regulations will be recognized as justified by the public 
interest in cases in which administrators and executors of de- 
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ceased persons formerly operating as carriers, guardians of 
incapacitated persons formerly operating as carriers, a surviv- 
ing partner or surviving partners collectively of dissolved part- 
nerships, or trustees, receivers, conservators, assignees or other 
such persons who are authorized by law to collect and preserve 
property of financially disabled carriers, desire to continue the 
operations of the carriers whom they succeed in interest. 
Immediately upon any such succession, and in any event not 
more than 10 days thereafter, the successor shall give notice 
of the succession to the Secretary of the Interstate Commerce 
Commission, Washington, D. C., stating the names of the water 
carrier and of the successor, the date of the succession, the 
circumstances causing the succession, whether there has been 
any discontinuance of operations and, if so, for what period, 
and, if the representative capacity of the successor involves ap- 
pointment by a judicial proceeding, enclosing a certified copy 
of such appointment. 

Such successors may continue to operate under the certificate 
or permit of the water carrier which they succeeded so long 
as they act in a temporary and representative capacity or until 
the Commission shall otherwise order. All transfers by suc- 
eessors to other persons shall be subject to the foregoing sec- 
tions of these rules and regulations. 

Such successors shall operate in the name of the prior holder 
of the certificate or permit followed by the name of the suc- 
cessor and a designation of his capacity. The use of such 
name on all papers filed in accordance with the requirements 
of Part III of the Interstate Commerce Act, or the rules and 
regulations prescribed thereunder, shall be sufficient compli- 
ance with any requirement, rule, or regulation that such papers 
be filed in the name of the holder of a certificate or permit. 


Section 306.8. Leases and contracts to operate. In addition to the 
showing required in sections 306.3 and 306.4 hereof, applicants who 
seek approval of a transfer of a certificate or permit for a limited 
period, whether by lease, operating contract or otherwise, shall agree 
in writing that such certificate or permit shall revert to the transferor 
at the expiration of the period for which the transfer is sought, or upon 
discontinuance of operation thereunder by the transferee at any time 
prior to the expiration of such period. In such case of reversion, the 
transferor shall give notice of that fact to the Commission, as provided 
in section 306.7(b) hereof. 


Section 306.9. Abandoned or suspended operations. The transfer 
of any certificate or permit under which operations are not being con- 
ducted at the time of the proposed transfer will be approved only upon 
a showing that the suspension of operations was caused by circumstances 
over which the holder of the certificate or permit had no control, and 
that the water-carrier operations authorized under the certificate or 





1096 I. C. C. PRACTITIONERS’ JOURNAL 





permit sought to be transferred will be consistent with the public in- 
terest. 


Section 306.10. Attempted transfers. No attempted transfer of 
any certificate or permit, whether by means of an attempted pledge of 
such certificate or permit, or by any action purporting to foreclose a 
pledge or lease against such certificate or._permit, or by any attempt to 
levy execution against such certificate or permit in satisfaction of any 
judgment or claim against the holder thereof, shall become effective ex- 
cept upon full compliance with these rules and regulations and until 
after the Interstate Commerce Commission has approved such transfer 
upon application as herein provided. 


And it is further ordered, That a copy of this order be served upon 
each common and contract carrier by water subject to Part III of the 
Interstate Commerce Act. 


By the Commission, division 4. 


W. P. Barren, 


(SEAL) Secretary. 


APPENDIX 
Excerpts from Interstate Commerce Act 


Section 5(2)(a) It shall be lawful, with the approval and author- 
ization of the Commission, as provided in subdivision (B)— 


(i) for two or more carriers to consolidate or merge their 
properties or franchises, or any part thereof, into one corporation 
for the ownership, management, and operation of the properties 
theretofore in separate ownership; or for any carrier, or two or 
more carriers jointly, to purchase, lease, or contract to operate 
the properties, or any part thereof, of another; or for any carrier, 
or two or more carriers jointly, to acquire control of another 
through ownership of its stock or otherwise; or for a person which 
is not a carrier to acquire control of two or more carriers through 
ownership of their stock or otherwise; or for a person which is not 
a carrier and which has control of one or more carriers to acquire 
control of another carrier through ownership of its stock or other- 
wise; or 

(ii) for a carrier by railroad to acquire trackage rights over, 
or joint ownership in or joint use of, any railroad line or lines 
owned or operated by any other such carrier, and terminals inci- 
dental thereto. 


(b) Whenever a transaction is proposed under subparagraph (a), 
the carrier or carriers or person seeking authority therefor shall present 
an application to the Commission, and thereupon the Commission shall 
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notify the Governor of each State in which any part of the properties of 
the carriers involved in the proposed transaction is situated, and also 
such carriers and the applicant or applicants (and, in case carriers by 
motor vehicle are involved, the persons specified in section 205(e)), and 
shall afford reasonable opportunity for interested parties to be heard. 
If the Commission shall consider it necessary in order to determine 
whether the findings specified below may properly be made, it shall set 
said application for public hearing, and a public hearing shall be held 
in all cases where carriers by railroad are involved. If the Commission 
finds that, subject to such terms and conditions and such modifications 
as it shall find to be just and reasonable, the proposed transaction is 
within the scope of subparagraph (a) and will be consistent with the 
public interest, it shall enter an order approving and authorizing such 
transaction, upon the terms and conditions, and with the modifications, so 
found to be just and reasonable: * * * 


Section 5(4) It shall be unlawful for any person, except as pro- 
vided in paragraph (2), to enter into any transaction within the scope 
of subparagraph (a) thereof, or to accomplish or effectuate, or to par- 
ticipate in accomplishing or effectuating, the control or management in 
a common interest of any two or more carriers, however such result is 
attained, whether directly or indirectly, by use of common directors, of- 
ficers, or stockholders, a holding or investment company or companies, 
a voting trust or trusts, or in any other manner whatsoever. It shall 
be unlawful to continue to maintain control or management accom- 


plished or effectuated after the enactment of this amendatory paragraph 
and in violation of its provisions. As used in this paragraph and para- 
graph (5), the words ‘‘control or management’’ shall be construed to 
include the power to exercise control or management. 


Section 5(6) For the purposes of this section a person shall be 
held to be affiliated with a carrier if, by reason of the relationship of 
such person to such carrier (whether by reason of the method of, or 
circumstances surrounding organization or operation, or whether es- 
tablished through common directors, officers, or stockholders, a voting 
trust or trusts, a holding or investment company or companies, or any 
other direct or indirect means), it is reasonable to believe that the af- 
fairs of any carrier of which control may be acquired by such person 
will be managed in the interest of such other carrier. 


Section 5(13) As used in paragraphs (2) to (12), inclusive, the 
term ‘‘carrier’’ means a carrier by railroad and an express company, 
subject to this part; a motor carrier subject to part II; and a water 
carrier subject to part ITI. 


Section 312. [Added September 18, 1940.] [U. S. Code, title 49, 
See. 912.] Except as provided in this part, any such certificate or 
permit may be transferred in accordance with such regulations as the 
Commission shall prescribe for the protection of the public interest and 
to insure compliance with the provisions of this part. 
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Excerpts from General Rules of Practice Before The Commission 


Rule 15. Typographical specifications generally. Except as other- 
wise provided respecting applications (rule 38(a)), exhibits (rule 
84(a)), and informal complaints (rule 24(a)), all pleadings, documents, 
and papers to be filed under these rules shall be on opaque, unglazed, 
durable paper not exceeding 84% by 11 inches. To permit of binding 
in covers of uniform size, margins of at least 14% and 1 inch, respec- 
tively, shall be allowed on the left and right margins. Binding shall be 
on the left margin. Reproduction may be by printing, multilithing, 
multigraphing, or mimeographing or by any other process, provided 
the copies are clear and permanently legible. Whiteline blueprints which 
cannot be reproduced by photography are not desirable. If directly 
typewritten, or if in facsimile reproduction of typewriting, the impres- 
sion must be on one side of the paper and must be double-spaced, except 
that long quotations shall be single-spaced and indented. If printed, 
adequate leading and nothing less than 10-point type shall be used, ex- 
cept that 8-point type may be employed in footnotes and in tabular 
matter where printing limitations so require. A brief in excess of 50 
pages, including cover pages, indexes, and appendixes, may not be 
typewritten. 





Freight Forwarder Regulation 


By Gites Morrow 


Commerce Counsel, Freight Forwarders Institute 


Investigation of Freight Forwarder Bills of Lading Practices 


The Commission has instituted a general investigation, on its own 
motion, in Docket No. 28990, Bills of Lading of Freight Forwarders, 
into and concerning the reasonableness and lawfulness otherwise of the 
rules, regulations and practices affecting the issuance of bills of lading 
or shipping receipts for forwarder traffic by freight forwarders or their 
agents. Hearing in this proceeding has been set at the Commission’s 
offices on November 10, 1943, before Examiners Copenhafer and Haden. 

According to the order the investigation does not concern the is- 
suance of bills of lading by carriers subject to Parts I, II or III of the 
Act to freight forwarders for shipments offered to such carriers by 
forwarders as consignors, but only concerns the issuance of bills of 
lading or shipping receipts to the original shipper covering the trans- 
portation for which the forwarder assumes responsibility. All freight 
forwarders are made respondents to this proceeding. 





Forwarder Volume Rates and Rates Conditioned Upon 
Aggregates of Tonnage 


The I. C. C., by order dated August 3rd, in I. & S. Docket No. 5152, 
Books, Drugs, and Cotton Goods, New York to Chicago, has found un- 
lawful and ordered cancelled certain schedules filed to become effective 
August 5, 1942, by Lifschultz Fast Freight, a freight forwarder. 

The rates in question, generally referred to as volume rates, would 
have established charges on certain items on a reduced basis upon the 
condition that consignee had received 150,000 or more pounds of 1. ¢. 1. 
freight from New York to Chicago in three full calendar months preced- 
ing the month in which any shipment should be made under the pro- 
posed rates. In order to make up the required tonnage it was not re- 
quired by the tariff that the specified 150,000 pounds of freight should 
have been handled by the respondent. The Commission condemned this 
method of rate making on the ground that the rates are not just and 
reasonable, and are unjustly discriminatory as between particular per- 
sons who may fall within the terms of the schedules, and other persons 
not within such terms, in violation of Section 404(b) of the Act.- It 
was pointed out in the order that the principle which would support 
a minimum of 150,000 pounds would support one for 200,000 or 300,000 
pounds equally as well, and that the quantity named would be arbitrary 
in any case. The case of Province Coal Co. v. Providence and W. R. Co., 
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1 I. C. C. 107, was cited as supporting the view that such a principle of 
rate making is unjustly discriminatory. 

Examiner T. Leo Haden has issued a proposed report in Docket 
No. 28896, Forwarder Rates Conditioned Upon Aggregates of Tonnage, 
which is somewhat similar to the above-mentioned I. & S. case. Exam- 
iner Haden recommended that the rates involved in this docket be con- 
demned for reasons similar to those expressed by the Commission in 
I. & S. 5152. The rates in this case were conditioned upon the shipper 
or consignee having forwarded or received by respondent an average of 
50,000 pounds or more of less-truckload freight, with an average weight 


density of not less than 10 pounds per cubic foot, during a calendar 
month. 





Forwarder Rights Where Operations Suspended Due to Discon- 
tinuance of Water Service During Emergency 


By order dated May 29, 1943, the I. C. C., Division 4, dismissed the 
application of Pan-Atlantic Carloading Dispatch Service, Inc., Docket 
No. FF-29 (including also Docket FF-30, Pan-Atlantic Carloading Dis- 
patch Service of Texas, Inc.) for the reason that applicant’s service 
was discontinued with the suspension of operations of coastwise vessels 
in March, 1942. 

Applicant filed a petition for reconsideration and modification of 
the order of dismissal, requesting that the order be vacated pending 
such further consideration. It was pointed out in the petition that ap- 
plicant’s service was discontinued because of conditions beyond its con- 
trol when the coastwise steamer service was suspended in March, 1942, 
due to the requisitioning by the Federal Government of all such vessels. 
Applicant also pointed out that permits granted to other freight for- 
warders, a part of whose business had previously been conducted by 
water were not restricted, and, in a separate petition, applicant sought 
to have such permits suspended pending the outcome of the reconsider- 
ation of applicant’s request for modification of its own order. 

Upon further consideration of the record and of the petition for 
reconsideration, the I. C. C., by order dated August 2, 1943, vacated its 


order of dismissal of May 29th and re-opened these proceedings for 
reconsideration. 





Motor Carriers Granted Common Carrier Rights for 
Transportation of Forwarder Traffic 


The Commission, on reconsideration, has issued an order, dated 
August 4, 1943, in Docket No. MC-3339, Globe Cartage Co., Inc., common 
carrier application, embracing also Docket No. MC-3340, same, contract 
carrier application, and Docket No. MC-70614, The Barnett Trucking 
Co., common carrier application, and Docket No. MC-23458, same, con- 
tract carrier application, in which the applicants, Globe Cartage Co. and 
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Barnett Trucking Co., are granted common carrier rights for the trans- 
portation of commodities which are moving on bills of lading of freight 
forwarders. The prior reports of Division 5 in these cases as contained 
in 41 M. C. C. 313 and 41 M. C. C. 303, are modified to the extent of 
limiting authority of the motor carriers to the handling of traffic mov- 
ing on freight forwarder bills of lading. The report of the Commission 
points out that each of the applicants has been in bona fide operation 
without interruption since prior to June 1, 1935, and that during this 
entire period Globe and Barnett have transported only traffic tendered 
to them by the Universal Carloading & Distributing Co. and the Na- 
tional Carloading Corp., respectively. The Commission concludes that 
during the ‘‘grandfather’’ period the freight. forwarders have tendered 
to applicants, and applicants have transported, not traffic belonging 
to the forwarders, but freight belonging to the general public. This, 
said the Commission, satisfies the requirement, insofar as applicants are 
concerned, that to be a common carrier there must be a holding out to 
transport for the general public, because the forwarders dealt with 
the shipping public in general, and did not limit their activities to se- 
lected shippers, and applicants transported such tre fie of the shipping 
public in general which was assembled by the forwarders as a result of 
the latter’s undertaking to have the same transported. Since appli- 
eants have transported only traffic assembled by freight forwarders, 
the Commission concluded that their service should be limited to hand- 
ling forwarder traffic. 


Applicants were not limited to the handling of the traffic of any 
particular forwarder, but may handle any traffic moving on freight 
forwarder bills of lading. 





Ownership of Stock in Freight Forwarders 


By order dated July 2, 1943, in Ex Parte No. 155, Ownership of 
Stock in Freight Forwarders, Division 4 of the I. C. C. has announced 
that no hearing will be held in this proceeding, inasmuch as facts es- 
sential to a decision are shown by the applications filed by freight 
forwarders and by the annual reports filed by the common carrier mo- 
tor carriers named in the original order of May 17, 1943. (See 10 
I. C. C. P. Journau 973) 

Respondents are, however, required to answer a questionnaire 
appended to the order of July 2nd, which will indicate whether such re- 
spondents are directors, officers, employees, or agents, of a common car- 
rier subject to Parts I, II, or III of the Act and at the same time di- 
rectly or indirectly own stock in a freight forwarder subject to Part IV. 





New Freight Forwarder Application Filed 


An additional freight forwarder application, bringing the total 
number to 159, was filed with the Interstate Commerce Commission, 
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under date of August 3, 1943. The application, docketed as FF-159, was 
filed by Irving Bernstein, d/b/a Bernstein Service, New York City, 
and requests authority to continue operations as a freight forwarder 
through use of the facilities of motor carriers in the transportation 
of general commodities between points in the States of New York, 
Connecticut, Massachusetts, Virginia, North Carolina and South Caro- 
lina. 





Freight Forwarder Permits Granted 


The I. C. C., by orders entered in the following cases, has issued per- 
mits to operate as a freight forwarder to the companies indicated : 

Docket FF-82, Coast Carloading Co., of Los Angeles, Calif., issued 
by order dated May 27, 1943. Applicant is granted rights to operate 
as a freight forwarder in the transportation of general commodities 
from points in the southern counties of California to points in Idaho, 
Washington and Oregon. 

Docket FF-43, Universal Carloading & Distributing Co., Inc., issued 
by order dated July 14, 1943. This proceeding embraced also Dockets 
Nos. FF-44, FF-46 and FF-47. Applicant received rights to operate 
as a freight forwarder in the transportation of general commodities 
between all points in the United States. The applications of affiliated 
companies covered by the dockets indicated, were denied on the grounds 
that the operations of the four applicants are conducted as one business. 

Docket FF-87, Century Carloading, Inc., issued by order dated 
July 20, 1943. Applicant was granted rights to operate as a freight for- 
warder in the transportation of general commodities from New York 
and surrounding counties to points in New York and Pennsylvania. 

Docket FF-14, General Carloading Co., Inc., of Spokane, Wash., 
issued by order dated July 26, 1943. Applicant received rights to op- 
erate as a freight forwarder in the transportation of general commodi- 
ties between all points in California, Idaho, Montana, Oregon and Wash- 
ington. (The application of General Carloading Co., Inc., of New York, 
N. Y., Docket FF-37, has not been passed upon). 

Docket FF-7, W. J. Byrnes and Co. of New York, Inc., issued by 
order dated August 4, 1943, authorizing applicant to forward imported 
fur skins, dried eggs, bristles and hog casings to New York from Pacific 
Coast ports. This applicant had contended that its operations were not 
subject to Part IV of the Act, but Division 4 found that the operations 
in question were those of a freight forwarder. 

Docket FF-68, National Carloading Corp., issued by order dated 
August 14, 1943. Applicant received authority to operate as a freight 
forwarder in the transportation of commodities generally between all 
points in the United States. 

Docket FF'-142, Associated Shippers Carloading Co., Inc., issued by 
order dated August 16, 1943, authorizing applicant to operate as a freight 
forwarder in the transportation of general commodities from New York, 
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N. Y., to the Counties of Cook, Kane, Will, Lake and Du Page in Illi- 
nois and the County of Lake in Indiana. 

Docket FF-16, Springmeier Shipping Co., Inc., issued by order dated 
August 24, 1943, authorizing applicant to operate as a freight forwarder 
of commodities generally from certain states in the western portion of 
the United States, principally west of the Mississippi River, to certain 
designated states east of the Mississippi River. 

Docket FF-36, D. C. Andrews and Co. of IU., Inc., issued by order 
dated August 26, 1943, authorizing applicant to forward commodities 
generally from various states to ports and gateways of export as speci- 
fied in the order. 

Docket FF-112, W. R. Petersen, issued by order dated September 4, 
1943, authorizing applicant to operate as a freight forwarder in the 
transportation of commodities generally from Chicago to Milwaukee. 





Freight Forwarder Applications for Permits Dismissed or Denied 


The I. C. C., by orders released during June, July and August, has 
dismissed or denied thirteen additional applications for permits to oper- 
ate as a freight forwarder. Most of the applications were dismissed 
without hearing, upon evidence submitted in the applications. This 
brings to more than twenty the number of applications dismissed or de- 
nied out of the total number of 159 applications filed. Applications 
dismissed or denied are as follows: 

Docket FF-55, Beacon Fast Freight Co., Inc., dismissed by order 
dated June 2, 1943, at the request of applicant. 

Docket FF-103, R. L. Shutt, d/b/a Service Carloading Co. denied 
by order dated June 2, 1943, upon a finding that applicant, in February, 
1942, discontinued all forwarding operations which were subject to 
Part IV of the Act. 

Docket FF-100, Corpus Christi Distributing Service, Inc., denied by 
order dated June 22, 1943, for the reason that applicant, prior to May, 
1942, discontinued all forwarding operations which were subject to 
Part IV of the Act. 

Docket FF-123, Mutual Transit Corporation, denied by order dated 
June 22, 1943, upon a finding that applicant, in February, 1942, dis- 
continued all forwarding operations which were subject to Part IV of 
the Act. 

Docket FF-138, Stor-Dor Forwarding Co., of Stockton, Calif., de- 
nied by order dated June 22, 1943, upon a finding that applicant, in 
May, 1939, discontinued all forwarding operations which were subject 
to Part IV of the Act. (The name of this applicant is identical with 
application filed by Stor Dor Forwarding Co. of Chicago, Ill., under 
Docket FF-48. The application of this latter company has not been 
acted upon). This applicant has filed a petition to vacate and set aside 
the order of dismissal, and requesting further hearing. 
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Docket FF-45, Canadian Consolidated Car Co., Ltd., denied by order 
dated August 3, 1943, upon a finding that applicant operates as one bus- 
iness organization with various other corporations which were author- 
ized to operate as a freight forwarder under Docket FF-43, Universal 
Carloading & Dist. Co., Inc. 

Docket FF-74, Transamerican Van Service, Inc., dismissed by order 
dated August 16, 1943, for the reason that applicant is exempt under 
the provisions of Section 402(b) (2) of Part IV of the Act. This ap- 
plication presented for determination by the Commission the meaning 
of the term ‘‘used household goods’’ appearing in Section 402(b) (2) 
of the Act. The Commission found that applicant is engaged exclusive- 
ly in the handling of household effects. Applicant did not seek author- 
ity to forward office furniture and equipment and used automobiles 
when not part of the household effects of a single householder. The 
Commission, therefore, found that such operations come within the 
exemption provided by Section 402(b) (2). Division 4 indicated, in 
its report, that its ruling was confined to the issues of this particular 
case and made it clear that the decision in this case should not be un- 
derstood as holding that office furniture and equipment and used auto- 
mobiles, when transported alone, are household goods within the mean- 
ing of the exemption. The Division further stated that it may well be 
that the proper administration and interpretation of Part IV will re- 
quire a more limited definition of the term ‘‘household goods’’ than that 
contained in the regulations issued under Part II of the Act. 

Docket FF-4, John E. Mitchell, proposing to operate as South- 
eastern Carloading Co., dismissed by order of Division 4, dated August 
18, 1943. This applicant proposed to establish new forwarding oper- 
ations, never having been in the business of freight forwarding before. 
The Commission found that applicant had no experience in conducting 
freight forwarding operations, had no assured facilities for the per- 
formance of freight forwarder services, that his financial resources were 
not sufficient to conduct the operations for which authority was sought, 
and that accordingly the granting of a permit to applicant would not 
be consistent with the public interest and the national transportation 
policy declared in the Act. 

Docket FF-97, L. H. Young Co., dismissed by order dated August 
24, 1943, following a request by applicant for permission to withdraw the 
application. The original application requested authority to forward 
fish, meat and packing house products. 

Docket FF-150, Vendors Consolidating Co., Inc., dismissed by order 
dated August 24, 1943, for the reason that the operations of applicant 
were found not to be those of a freight forwarder as defined in the Act, 
but such operations were found to be exempted by Section 402(c) (2). 

Docket FF-127, Charles Noeding Trucking Co., Inc., dismissed by 
order dated August 25, 1943 following a request by applicant that it 
be permitted to withdraw its application. 

Docket FF-154, Joseph J. Holecek, d/b/a Western States Express, 
dismissed by order dated August 31, 1943, for the reason that applicant 
has failed to furnish evidence in support of its application. 
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Docket FF-75, Judson-Sheldon Corporation, dismissed by order 
dated August 31, 1943, upon a finding that applicant’s operations are 
not those of a freight forwarder as defined in Section 402(a)(5) of the 
Act and are exempt by Section 402(c)(2) thereof. 





Forwarder Application Proceeding Re-Opened 


By order dated June 22, 1943, the I. C. C. dismissed the application 
of Stockton Port District, d/b/a Port of Stockton, Docket FF-28, on 
a finding that applicant in March, 1942, discontinued all operations 
covered by its application. Applicant filed a petition seeking the va- 
eation of the order of dismissal upon the grounds that the I. C. C. has 
no jurisdiction over the person of the applicant or the subject matter 
of the application, and requesting a hearing. 

By order dated September 1, 1943, the I. C. C. has vacated the 
order of dismissal in this proceeding and re-opened the case for re- 
consideration. 





Recent Court Decisions* 


By Warren H. WAGNER 


Staley Terminal Services 
Wabash Railroad Company et al., v. United States. 


On June 10, 1943, a three-judge court (one dissenting) for the 
Southern District of Illinois, Southern Division, enjoined the Com- 
mission from enforcing its order requiring the railroads serving the 
plant of the A. E. Staley Manufacturing Company at Decatur, IIl., to 
withdraw tariffs cancelling a spotting charge of $2.50 a car. 

The case goes back to the Commission’s investigation into terminal 
practices of railroads, in Ex Parte 104, Part II. In the 55th supple- 
mental order in that case, it ordered the railroads to cease paying to 
the Staley Company an allowance for intraplant spotting performed 
by the company. Thereupon the Staley Company ceased doing the 
spotting, and the railroads established a charge of $2.50 a car for 
performing the service for the company. On December 15, 1939, the 
railroads filed tariffs cancelling the spotting charge. The tariffs were 
suspended by the Commission and ordered withdrawn. The three rail- 
roads involved brought suit against the United States and the Commis- 
sion to enjoin the enforcement of that order. The Staley Company in- 
tervened on behalf of the railroads. 

Quoting from the decision of the court: 


‘*While the Commission says that the evidence does not satis- 
factorily show that the conditions at other plants are substantially 
similar to those at the Staley plant, yet the only evidence in the 
record on this subject very strongly tends to show similarity. By 
its further statement that if it did it would only demonstrate the 
need for investigations at other plants, it appears that the Com- 
mission was of the belief that each case must stand on its own bot- 
tom and be considered by the Commission independent of any 
other and without relation to the palpable inequities bound to flow 
from an order not applicable to all similarly situated. We think 
this too narrow a view. It is suggested that/it is no defense for one 
charged with an offense to retort that others are guilty of like of- 
fenses. However sound this doctrine may be in relation to criminal 
proceedings it does not seem to be quite appropriate to the situa- 
tion here presented. Where one industry of many in highly com- 
petitive field is singled out and subjected to a tariff not imposed on 
any other and under compulsion of the order of the Commission 
obliged to pay such tariff for a number of years without relief and 
without action to establish like tariffs for competing industries, the 


_*At the time of going to press one of these decisions was available in type- 
written form only, and not yet reported. Therefore citation was impossible. 


(—W. H. W.) 
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order becomes an instrument of destruction. Such treatment long 
continued could only mean extinction of the industry thus affected, 
So surely as ‘the power to tax is the power to destroy,’ so is the 
power of rate regulation when applied inequitably. 

‘*We think the finding of the Commission that the practice 
of furnishing spotting service to Staley by the carriers would ac- 
cord Staley more favorable treatment than others, not supported 
by the evidence. The substantial evidence indicates quite the con- 
trary. It indicates that under the present order Staley is being 
discriminated against. It thwarts the real purpose of the Commis- 
sion to remove discrimination in certain instances where carriers 
may have accorded a preferential service to one customer over 
another. The order here obliges the carriers to discriminate against 
Staley, and, as they assert against their will, and in violation of 
Sections 2 and 3 of the Act. 

‘“To give full meaning to the Act and to translate the intention 
of Congress into equitable application requires a consideration of 
the Act as a whole. We know from Sections 2 and 3 that it was 
the express purpose of Congress to require carriers to accord equal 
and just treatment to all shippers. The evil to be corrected in this 
respect was the tendency of carriers in some instances to accord 
some shippers more favorable treatment than others. It was ex- 
pressly declared a vicious practice to give one shipper a preference 
or advantage over another, or conversely, to subject any shipper 
to any undue or unreasonable prejudice or disadvantage. It can- 
not be gainsaid that that is precisely what the carriers are being 
forced to do in the case at bar under compulsion of. the order in ques- 
tion. The Commission in its purpose to do justice to the carriers 
has inadvertently brought about such flagrant injustice to the in- 
tervening shipper as to shock the conscience of a court of equity. 
So far as we know, this precise question has never been before any 
Court, but with a firm belief in the doctrine that no wrong shall 
exist without a remedy it seems to us that the Commission must 
meet the problem head on and devise some overall method of deal- 
ing with competitive industries that will eliminate the injustice 
here so apparent. Otherwise; the purpose of the Act will be 
thwarted and the resultant inequities will outweigh the evils sought 
to be corrected. See U.S. v. C. M. St. P. & P. R. Co., 294 U. S. 499. 

‘*We think the order in question discriminatory, unjust and 
unreasonable, and in so far as finding five and conclusion three 
are concerned not supported by the evidence. The prayer for in- 


junction is allowed.’’ 
Switching Allowances 
Bell v. United States, 49 F. Supp. 505. 


In this case, the United States District Court for the Eastern 
District of Louisiana passed upon the spotting services at the Celotex 
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plant at Marrero, La. The Commission’s order with respect to the 
spotting services at this plant was enjoined by the District Court (18 
F. Supp. 624), and on appeal that decision was reversed and the order 
sustained in United States v. Pan American Petroleum Corp., 304 U. 8. 
156. 

The opinion of the Court holds that during the time the injunction 
was in force, later vacated, it would require the allowances paid during 
the period of suspension to be repaid to the railroads. Subsequently 
on account of changed conditions, the Commission vacated its order in 
this case. The plant then sought to recover the allowances from the date 
of the Commission’s original order, on the theory that the order never 
should have been issued. The Court rejected this claim and held that 
the proceeding had been reopened and the earlier order vacated on 
the ground of changed conditions. 


**Cut-backs”’ 


Interstate Commerce Commission v. Columbus & Greenville Ry. Co., 
87 Law ed. Adv. Ops. 1125. 


A three-judge District Court for the District of Mississippi, en- 
joining enforcement of a Commission order cancelling certain ‘‘cut- 
backs’’ on cottonseed and its products, has been reversed by the Su- 
preme Court. 

Since 1931, railroads competing with appellee in the State of Mis- 
sissippi have maintained the ‘‘cut-back’’ system under which persons 
who shipped cottonseed into a mill and paid the full local rate for the 
inbound haul were permitted to receive back a part of the amount so 
paid if they later shipped the product outbound by the same carrier. 
To compete for the outbound movement on traffic which it did not orig- 
inate, appellee filed tariffs which would give shippers the benefit of 
the cut-backs whether the inbound haul was over its own line or over 
a connecting line. The Supreme Court sustained the Commission’s 
view that the tariffs operated to reduce such outbound rates without 
the concurrence of the participating carriers and was hence a violation 
of Section 6(4) of the Interstate Commerce Act, entailing also violations 
of Section 1({6) and Section 6(7). 


Two-for-one rule 


Atchison, T. & 8. F. Ry. Co. v. Judson Freight Forwarding Co., 49 F. 
Supp. 789. 


The United States District Court for the Southern District of Cal- 
ifornia, held that where 50-foot cars were ordered by shippers with the 
distinct understanding that the carrier would furnish two 40-foot cars 
under guise of ‘‘carrier’s convenience,’’ the contract was contrary to 
public policy, and the carrier was required to collect the higher freight 


charges on the shipments transported in the two 40-foot cars instead of 
one 50-foot car. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Bentley W. Warren, Chairman, 30 State Street, Boston, Mass. 
(Notice of the time and place of monthly meetings will appear later). 


Chicago Chapter 


C. R. Hillyer, Chairman, 135 South LaSalle Street, Chicago, Illinois. 


Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 


George H. Muckley, Chairman, Transportation Building, Washing- 
ton, D. C. 


Meets 12:30 P. M. Third Tuesday every second month, Hay-Adams 
House, Washington, D. C. 


Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Metropolitan New York Chapter 
A. C. Welsh, Chairman, 66 Court St.. Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 
(Ninth District Chapter) 


W. W. Gibson, President, 1144 Baker Building, Minneapolis, 
Minnesota. 


Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., Min- 
neapolis. 


N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
ape other district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several districts may at their own expense with the 
approval of the vice-president of the district, organize and maintain district and local 
chapters which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 


(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 Journat). 
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Pittsburgh Chapter 
John H. Wilharm, Chairman, G. T. M., Diamond Alkali Company, 
535 Smithfield Street, Pittsburgh, Pennsylvania. 


Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 
Seott Elder, Chairman, McCutchen, Olney, Mannon & Greene, Bal- 
four Building, San Francisco, California. 
Meets: Palace Hotel, San Francisco. California—quarterly. 


Southern California Chapter 


Roy 8S. Busby, Chairman, T. M., Southern California Division of 
General Motors Corporation, 2700 Tweedy Boulevard, South Gate, Cali- 
fornia. 





CHICAGO CHAPTER HOLDS ELECTION OF OFFICERS 


At its annual meeting on Friday, September 3rd, the Chapter 
elected the following officers: 

Chairman: C. R. Hillyer, Attorney-at-Law, 135 South LaSalle Street, 
Chicago. 

Vice-Chairman: Ephraim Rigg, Ass’t. Gen’l. Freight Traffic Man- 
ager, Chicago, Rock Island & Pacific Railway, 821 LaSalle Street Station, 
Chicago. 

Secretary-Treasurer: A. W. Fox, Wisconsin Paper & Pulp Manu- 
facturers Traffic Association, 28 East Jackson Boulevard, Chicago. 

Executive Committee : Gorden Riley, Traffic Manager, United States 
Gypsum Company, 300 West Adams Street, Chicago; E. W. Soergel, 
Freight Traffic Manager, Chicago, Milwaukee, St. Paul & Pacific Rail- 
road, Union Station, Chicago; R. 8. Outlaw, General Attorney, Atchison, 
Topeka & Santa Fe Railway, 80 East Jackson Boulevard, Chicago; 
O. B. Higgins, General Traffic Manager, Montgomery Ward & Com- 
pany, 619 West Chicago Avenue, Chicago. 





HONORABLE JUSTUS CRAEMER ADDRESSES SOUTHERN CALIFORNIA CHAPTER 


At the luncheon meeting of the Southern California Chapter on 
July 30th, the speaker and guest of honor was Honorable Justus Crae- 
mer, Member of the California Railroad Commission and former Presi- 
dent of that body. 

Judge Craemer, who is a compelling, dynamic speaker, discussed 
the transportation problems of California, having returned from Wash- 
ington, D. C., after an extended visit, during which time he conferred 
with officials of O. D. T., O. P. A. and the I. C. C. 

President Roy Busby presided at the meeting, which was attended 
by about fifty persons. 





List of New Members* 


Harold W. Ansell, (B) T. M., Utah- 
Idaho Sugar Co., 200 Beneficial Life 
Bide. Box 2010, Salt Lake City, 13, 


Newark, N 


Robert G. Blanchard, (A) 639 South 
Spring Street, Los ‘Angeles, 14, Cali- 
fornia. 

Harry J. Carroll, (B) G. T. M., The 
Goodyear Tire & Rubber Co., 1144 
East Market Street, Akron, Ohio. 

Martin L. Cassell, Jr., (A) 139 West Van 
Buren Street, Chicago, 5, Illinois. 

Norbert J. Christman, (A) Secretary and 
Legal Counsel, Olson Transportation 
Company, 200 Mather Street, Green 
Bay, Wisconsin. 

J. Mack Cook, (B) 215 Merchants Ex- 
change Building, 3rd between Pine & 
Chestnut, St. Louis, Missouri. 

Elwell Eastman, (B) Chief Clerk, Traf- 
fic Department, Union Pacific System, 
751 Pittock Block, Portland, 5, Oregon. 


William H. oe (A) 80 Park Place, 


Ben C. Grosscup, (A) 910 Republic Bldg, 
Seattle, 1, Washington. 

Joseph Mondo, (Ay. 2614 Lodi Street, 
Syracuse, N. Y. 

John M. Norton, (B) T. M., The Heil 
Company, 300 West Montana Street, 
Milwaukee, Wisconsin. 

O. |. Romfo, (B) T. M., Atkinson Mill- 
ing Co., 900 Flour Exchange, Minneap- 
olis, Minn. 

Robert D. Sangster, (B) arn Trans- 
portation Dept., Los Angeles Chamber 
of Commerce, 1151 South Broadway, 
Los Angeles, 15, California. 

Brawn C. Sproul, (B) G. T. M., Inter- 
State Motor Freight System, 1234 St. 
Aubin Ave., Detroit, Michigan. 

Orville A. Tedrick, (A) Bank of Poplar 
Bluff Building, Poplar Bluff, Missouri. 

Robert J. Webb, (A) Webb, Beber, 
Klutznick & Kelley, 200 Service Life 
Building, Omaha, Nebraska. 

George E. Wentzell, (B) T. M., The At- 
lantic Lumber Co., 88 Broad Street, 
Boston, Mass. 


* Elected to membership in July, August and September, 1943. 


Reinstated as Members 


Herbert F. C. Brown, (B) T. Wis- 
consin Gas & Electric Co., iod 3rd St., 
Racine, Wisconsin. . 

Daniel P. Bryant, (A) Vice-President, 
Bekins Van & Storage Co., 1335 South 
ren St., Los Angeles, 15, Cali- 


forni 

B. M. “Gilles ie, (B) A. G. F. A., The 
Atchison, Topeka & Santa Fe Railway 
Company, Topeka, Kansas. 

P. E. Johnson, (B) Traffic Sec’y., Asso- 
ciation of Commerce, Janes Building, 
Racine, Wisconsin. 


Burton W. Musser, (A) Box 898, Salt 
Lake City, Utah. 

H. W. Prickett, (B) Suite 323 Beneficial 
Life Building, Salt Lake City, 1, Utah. 

Thomas Calvin Taylor, (B) T. M., Ideal 
Cement Co. and its Subsidiaries, 507 
Denver National Building, Denver, 2, 
Colorado. 

A. W. Vogtle, (B) Mgr., Traffic & Sales, 
DeBardeleben Coal Corporation, 2201 
First Avenue, Birmingham, 3, Ala. 





